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United States Court of Appeals for the 

District of Columbia 

i 

— 

• i 

1 Docket No. 75104 j 

City National Bank Building Company, Petitioner , 

vs. 

Commissioner of Internal Revenue, Respondent. 

APPEARANCES: j 

For Petitioner: H. A. Mihills, Esq., 1 

For Respondent: Gerald W. Brooks, Esq., 

Docket Entries: 

1934 j 

Mar. 15—Petition received and filed. Taxpayer notified. 
(Fee paid) 

Mar. 16—Copy of petition served on General Counsel. 

Apr. 5—Answer filed by General Counsel. 

Apr. 12—Copy of answer served on taxpayer. 

Aug. 8—Hearing set Oct. 10, 1934. I 

Sept. 7—Motion for 30 days continuance from 10/10/34 
filed by taxpayer. 

Sept. 10—Motion granted to Oct. 31, 1934. 

Oct. 19—Motion to place on Reserve Calendar “B”; filed 
by taxpayer. 10/22/34 copy served. 

Oct. 12—Hearing set Oct. 24, 1934 on motion. 10/22/34 
copy served. 

Oct. 24—Hearing had before Mr. Sea well on petitioner’s 
motion to place on Reserve “B”—denied. I 

Oct. 24—Order denying motion and proceeding to remain 
on Calendar of Oct. 31, 1934 on merits, entered. 

Oct. 31—Hearing had before Mr. Murdock, Division 3, on 
merits. Stipulation of facts filed. Amended pe¬ 
tition and answer to amended petition to be; filed 
later. Petitioner’s brief due 45 davs from! date 
—Commissioner 15 days to reply and petitioner 
10 days to reply. 

Nov. 7—Transcript of hearing Oct. 31, 1934 filed, j 

Nov. 27—Amended petition filed. 11/28/34 copy served. 
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Dec. 5—Answer to amended petition filed by General 

Counsel. 

Dec. 7—Copy of answer served on taxpayer. 

Dec. 15—Brief filed by taxpayer. 12/17/34 copy served. 

Dec. 27—Motion for extension to 1/15/35 to file brief filed 
bv General Counsel. 12/27/34 granted. 

1935 

Jan. 14—Brief filed bv General Counsel. 

Jan. 26—Motion for extension to 1/28/35 to file reply 
brief filed by taxpayer. 1/28/35 granted. 

Jan. 28—Reply brief filed by taxpayer. 1/29/35 copy 
served. 

1936 

Mar. 10—Findings of fact and opinion rendered—Mr. 

Murdock, Division 3. Decision will be entered 
for the Commissioner. 

Mar. 13—Decision entered—Mr. Murdock, Division 3. 

June 13—Supersedeas bond in the amount of $10,- 

2 097.26 approved and ordered filed. 

June ,13—Stipulation of venue filed. 

June 13—Petition for review by U. S. Court of Appeals of 
District of Columbia with assignments of error 
filed by taxpayer. 

June 13—Proof of service filed by taxpayer. 

Sept. 28—Certified copy of order from U. S. Court of Ap¬ 
peals for District of Columbia enlarging time to 
Oct. 1, 1936 to file record filed. 

Sept. 28—Motion for extension of thirty days to prepare 
and transmit record filed by taxpayer. 

Sept. 28—Order enlarging time to Dec. 1, 1936 to prepare 
and deliver record entered. 

Nov. 30—Motion for extension of 30 days to prepare state¬ 
ment and transmit record filed by taxpayer. 

Nov. 30—Order enlarging time to Jan. 2, 1937 to prepare 
and deliver record entered. 

Dec. 30—Motion for 30 days extension to prepare and 
transmit record filed by taxpayer. 

Dec. 30—Order enlarging time to 2/2/37 to prepare and 
deliver record entered. 

1937 

Feb. 1—Praecipe with proof of service filed. 

Feb. 2—Agreed statement of evidence lodged. 
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I 

Feb. 2—Agreed statement of evidence approved and or¬ 
dered filed. 

Feb. 2—Order enlarging time to 3/8/37 to deliver and 
transmit record entered. 

3 Docket No. 76141 j 

City National Bank Building Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent . 

APPEARANCES: j 

For Petitioner: H. A. Mihills, Esq., 

For Respondent: Gerald Brooks, Esq., 

Docket Entries: 

1934 

May 5—Petition received and filed. Taxpayer notified. 
(Fee paid) 

May 7—Copy of petition served on General Counsel. 

Julv 2—Answer filed bv General Counsel. 

* v 

July 6—Copy of answer served on taxpayer. 

Aug. 8—Hearing set Oct. 10, 1934. 

Sept. 7—Motion for 30 days continuance filed by taxpayer. 
9/10/34 granted to 10/31/34. j 

Oct. 19—Motion to place on Reserve Calendar “BV filed 
by taxpayer. j 

Oct. 22—Hearing set Oct. 24, 1934 on motion. 

Oct. 22—Copy of notice of hearing date and motion ^erved 
on General Counsel. 

Oct. 24—Hearing had before Mr. Seawell on motion to 
place on Reserve “B”—denied. 

Oct. 24—Order denying motion to transfer proceedings 
to the Reserve Calendar and proceedings to re¬ 
main on the Day Calendar of 10/31/34, enjtered. 

Oct. 31—Hearing had before Mr. Murdock on merits— 
submitted. Amendment to petition and apswer 
to amendment to be filed later. Stipulation of 
facts filed. Petitioner’s brief due in 45 c^ays— 
respondent’s reply in 15 days—petitioner’s re¬ 
ply in 10 days. 

Nov. 7—Transcript of hearing of Oct. 31, 1934 filed! 

Nov. 27—Amended petition filed. 11/28/34 copy served 
on General Counsel. 
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Dec. 12—Answer to amended petition filed by General 
Counsel. 

Dec. 14—Copy of answer to amended petition served on 
taxpayer. 

Dec. 15—Brief filed by taxpayer. 

Dec. 27—Motion for extension to 1/15/35 to file brief filed 
by General Counsel. 12/27/34 granted—no 
further extension will be granted. 

1935 

Jan. 14—Brief filed by General Counsel. 

Jan. 26—Motion for extension to 1/28/35 to file reply 
brief filed by taxpayer. 1/28/35 granted. 

Jan. 28—Reply brief filed by taxpayer. 

Jan. 29—Copy of motion and reply brief served on Gen¬ 
eral Counsel. 

1936 

Mar. 10—Findings of fact and opinion rendered—J. E. 

Murdock, Division 3. Decision will be entered 
for the respondent. 

Mar. 13—Decision entered—J. E. Murdock, Division 3. 

June 13—Supersedeas bond in the amount of $10,- 

4 097.26 approved and ordered filed. 

June 13—Stipulation of venue filed. 

June 13—Petition for review by U. S. Court of Appeals 
for the District of Columbia with assignments 
of error filed by taxpayer. 

June 13—Proof of service filed by taxpayer. 

Sept. 28—Certified copy of order from IT. S. Court of Ap¬ 
peals for District of Columbia enlarging time to 
Oct. 1, 1936 to file record, filed. 

Sept. 28—Motion for 30 days extension to prepare and 
transmit record filed by taxpayer. 

Sept. 28—Order enlarging time to Dec. 1, 1936 to prepare 
and deliver record entered. 

Nov. 30—Motion for extension of 30 days to prepare state¬ 
ment and transmit record filed by taxpayer. 

Nov. 30—Order enlarging time to Jan. 2, 1937 to prepare 
evidence and deliver record entered. 

Dec. 30—Motion for 30 days extension to prepare and 
transmit record filed by taxpayer. 

Dec. 30—Order enlarging time to Feb. 2, 1937 to prepare 
and transmit record entered. 
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1937 

Feb. 1—Praecipe with proof of service filed. 

Feb. 2—Agreed statement of evidence lodged. 

Feb. 2—Agreed statement of evidence approved and or¬ 

dered filed. 

Feb. 2—Order enlarging time to 3/8/37 to deliver and 

transmit record entered. 

5 United States Board of Tax Appeals 

Filed March 15,1934 

Docket No. 75104 

City National Bank Building Company, Petitioner , 

vs. 

| 

Commissioner of Internal Revenue, Respondent. 


Petition 


The above named petitioner hereby petitions for a re-de¬ 
termination of the deficiencv set forth bv the Commissioner 
of Internal Revenue in his notice of deficiency (Bureau 
Symbols IR :AR :D-3 :SSB-60D) dated January 19; 1934, 
and as the basis of its proceeding alleges as follows: ! 

(1) The petitioner is a corporation organized under the 
laws of the State of Delaware with its principal othce at 
1119 City National Bank Building, Omaha, Nebraska. 

(2) The notice of deficiency, a copy of which is attached 
hereto; was mailed to the petitioner on January 19, 1934, 
as the petitioner believes. 

(3) The taxes in controversy are income taxes far the 
year 1929 in the amount of $1,152.69. The deficiency as¬ 
serted amounts to $263.39, all of which is in controversy. In 
addition, the petitioner paid income taxes for the year 1929 
in the amount of $889.30, refund of which is sought Jierein. 

(4) The determination of the tax as set forth in shid no¬ 
tice of deficiency is based upon the following errors i 

(a) The failure of the respondent to allow any deduction 
for depreciation on building, occupied by petitioner, ip com¬ 
puting taxable net income for the alleged reason that depre¬ 
ciation follows legal title to the property. The respondent 
has allowed, in lieu of depreciation on building clairped by 
petitioner, a deduction for amortization of petitioners in- 
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vestment in leasehold improvements over the period of a 
99-vear lease. 

6 (5) The facts upon which the petitioner relies as 

the basis of this proceeding’ are as follows: 

(a) As of June 1, 1925, the petitioner acquired the total 
outstanding capital stock of the City National Bank Build¬ 
ing Company . a Nebraska Corporation, which company 
owned and operated the City National Bank Building in the 
City of Omaha, Nebraska, for a cash consideration of $940,- 
000.00. The only assets of the Citv National Bank Building 
Company consisted of an office building and site, located in 
the City of Omaha, against which there was an unpaid mort¬ 
gage of $560,000.00. Tliis mortgage was assumed by the pe¬ 
titioner, and after title was taken to the property, the City 
National Bank Building Company was dissolved. The total 
cost of the office building and site acquired by the petitioner 
was as follows: 

Amount paid for capital stock of the City Na¬ 
tional Bank Building Company , a Nebraska 
Corporation $ 940,000.00 

Commission paid on purchase 25,000.00 

Mortgage paid off 560,000.00 


TOTAL COST OF PROPERTY $1,525,000.00 


(b) At the time of purchase the petitioner had the prop¬ 
erty appraised by Burt P. Fowler, of Burt C. Fowler Com¬ 
pany, Real Estate, Omaha, who reported values separately 
for the land and building as follows: 


Amount Ratio 

Land $1,000,000.00 40% 

Building 1,500,000.00 60% 


TOTAL $2,500,000.00 100% 


(c) For purposes of computing depreciation on the build¬ 
ing the petitioner has allocated the total cost of the prop¬ 
erty to hind and building on the basis of the ratios indicated 
by the appraised values set for in the preceding paragraph. 
The allocation of values is shown below. 
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Amount Ratio 

Land $610,000.00 40% 

Building 915,000.00 60% 


Total Cost of Property $1,525,000.00 j 100% 

- • — • —■ i ■= 

i 

7 (d) The building was completed in 1910 hiid was 

fifteen years old when acquired as of June 1, 1925. 
Depreciation is considered based upon a life of forty years 
from 1910. Based upon a remaining life of twenty-five 
years at June 1, 1925, an annual rate of 4% is required to 
spread the cost of the building over its remaining life from 
that date. The petitioner contends that depreciation on 
building for the year 1929 should be allowed in the amount 
of $36,600.00, computed at the annual rate of 4% on a cost 
value of $915,000.00. 

(e) In order to underwrite the purchase price of $1,525,- 
000.00 for the property the petitioner employed twto com¬ 
mon methods of financing. The methods employed were as 
follows: 


Land Trust Certificates of a face value of $1,- 

000,000.00 sold @ 93 $ 930,000.00 

First Mortgage Leasehold bonds of the City 
National Bank Building Co., of a par value 
of $600,000.00, sold @ 90 540,000.00 


Total 


$1,470,000.00 


(f) Instead of borrowing money secured by a first mort¬ 
gage on the real property, part of the funds were obtained 
by the issuance and sale as of June 1, 1925, of $1,000,000.00 
face value of “Land Trust Certificates.” In connection 
with the issuance of these certificates, the realty was con¬ 
veyed to the Union Trust Company (of Cleveland, Ohio), 
as Trustee, for a nominal consideration of $1.00. The trust 
company issued the certificates and turned them over to the 
petitioner who sold them to Otis & Company of Cleveland, 
Ohio, at 93. Otis & Company in turn sold the certificates to 


the general public as an investment. 

(g) The Union Trust Company, as Trustee, executed a 
lease, dated June 1, 1925, of the property to the petitioner 
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for a term of 99 years commencing June 1 , 1925, renewable 
in further terms of 99 years forever, with the option to the 
petitioner to purchase at any time the interest of the 
holders of the Land Trust Certificates in the property for 
an amount to yield $1,050.00 for each $1,000.00 certificate. 

(h) The annual rental set forth by the lease amounts to 
$55,000.00 and is payable to the Trustee for distribution 
among the holders of the Land Trust Certificates in quar¬ 
terly installments of $13,750.00, commencing August 15, 
1925. 

(i) The Land Trust Certificates stipulate that the 
8 Trustee is to pay on the first day of March, June, 
September and December in each year, commencing 
September 1 , 1925, to the holders of the certificates, their 
pro rata share of the net proceeds which may be derived 
from the rental of the property constituting the Trust 
Estate. 

(j) The Land Trust Certificates stipulate that the Trus¬ 
tee is obligated to pay or distribute only such funds as the 
Trustee has in its hands available therefor, and further, 
that the distribution of such funds as are paid over to it 
are to be undertaken in a trust capacity only and not per¬ 
sonally. 

(k) In addition to the lease rental, the petitioner agrees 
to pay the compensation and expenses of the Trustee for 
the management of the Trust Estate and the distribution 
of the rental payments. 

(l) In addition to the payment of the lease rental and 
compensation and expenses of the Trustee, the petitioner 
agrees to pay all taxes and other assessments against the 
property, make repairs and replacements, and furnish in¬ 
surance. 

(m) Under the terms of the lease, the petitioner is obli¬ 
gated to replace any building removed with a new building. 

(n) Following the issuance and sale of the Land Trust 
Certificates, the City National Bank Building Co., the peti¬ 
tioner herein, issued and sold $600,000.00 par value 6 3 / 2 % 
First Mortgage Leasehold bonds, dated June 1 , 1925, and 
as security therefor executed a First Mortgage Trust Deed 
conveying unto the Trustee “all the right, title and inter- 
est” in the land and building “whether under and by virtue 
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of a certain Indenture of Lease dated June 1,1935” j-, 

“or otherwise.’’ 

(o) In the deficiency notice dated January 19, 1934 the 
respondent states that the interest of the petitioner! in the 
building is that of a lessee, and, for that reason, the 
petitioner is not entitled to take depreciation deductions 
thereon. j 


(p) The respondent has allowed, in lieu of Idepre- 
9 ciation on building claimed by petitioner as a deduc¬ 
tion in computing net income for the year 1929, an 
amount of $5,950.00, representing amortization at the an¬ 
nual rate of 1% on leasehold improvements, the c^ost of 
which is comprised as follows: 

I 

Total cost of property as set forth herein 
under 5(a) $1,525|000.00 

Less: Proceeds of sale of Land Trust Cer- 

930;000.00 


tificates as set forth herein under 5(e) 


1 


$ 595^000.00 

(q) On May 29, 1931, the petitioner filed with the Collec¬ 
tor of Internal Revenue at Omaha, Nebraska, a claim for 
refund in the amount of $8S9.30 covering income tax paid 
for the year 1929. j 

(6) WHEREFORE, the petitioner prays that this Board 
may hear the proceedings and find: 

(a) That the method used by the petitioner in financing 
the purchase of the property did not constitute a sale and 
that the conveyance to the Trustee, the execution bf the 
lease, and the issuance and sale of Land Trust Certificates 
were but component parts of one transaction whereby funds 
were obtained through sale of redeemable equitable linter- 
ests in realtv. 

(b) That, since under the terms of the indenture of lease, 
the petitioner is sustaining all losses due to wear, tear and 
exhaustion of the building, which it occupies under lease, 
and will continue to sustain such losses, it is entitled to an 
allowance of $36,600.00 covering depreciation on building 
as a deduction in computing net income for the yearj 1929. 

(c) That the deficiency of $263.39 as asserted by the re¬ 
spondent be disallowed. 


i 
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(d) That the overassessment of $889.30, which was paid 
by the petitioner for the year 1929, be refunded. 

H. A. MIHILLS 
917 Munsey Building 
Washington, D. C. 

Counsel for Petitioner 

10 State of Nebraska, 

County of Douglas , ss. 

Rufus E. Lee, being duly sworn, says that he is the presi¬ 
dent of the City National Bank Building Co., the petitioner 
named in the foregoing petition, and as such is duly au¬ 
thorized to verify the foregoing petition and is familiar 
with the statements therein contained and that the facts 
therein stated are true. 

: RUFUS E. LEE 

Subscribed and sworn to before me this 10th day of 
March, A. D. 1934. 

LURA G. JAMES 

(Seal) Notary Public. 

11 TREASURY DEPARTMENT 

Washington 

Januarv 19, 1934 

City National Bank Building Company, 

1119 City National Bank Building, 

Omaha, Nebraska. 

Sirs: 

You are advised that the determination of vour income 
tax liability for the vear 1929 discloses a deficiencv of 
$263.39 as shown in the statement attached. 

In accordance with section 272 of the Revenue Act of 
1928, notice is hereby given of the deficiency mentioned. 
Within sixty days (not counting Sunday as the sixtieth day) 
from the date of the mailing of this letter, you may petition 
the United States Board of Tax Appeals for a redetermina¬ 
tion of the deficiencv. 

HOWEVER, IF YOU DO NOT DESIRE TO PETI¬ 
TION, you are requested to execute the enclosed form and 
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forward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT:C:P-7. The signing 
of this form will expedite the closing of your return(s) by 
permitting an early assessment of any deficiency and pre¬ 
venting the accumulation of interest charges, since tjlie in¬ 
terest period terminates thirty days after filing the j form, 
or on the date assessment is made, whichever is earlier; 
WHEREAS IF THIS FORM IS NOT FILED, interest at 
the rate of 6% per annum will accumulate. 


Respectfully, 

GUY T. HELVERING, 

Commissioner. 

By CHAS. T. RUSSELL 
Deputy Commissioner. 

Enclosures: 

Statement 

Form 870 ! 

Schedules 1 to 2, inclusive. 

Exhibit D | 

12 Statement 


IT:AR :D-3 

SSB-60D | 

| 

In re: City National Bank Building Company, 

1119 City National Bank Building 
Omaha, Nebraska. 

Income Tax Liability 

Income Tax Income Tax 
Year Liability Assessed Deficiency 

1929 $1,152.69 $889.30 $263.39 

Reference is made to Bureau letter dated January 14, 
1933, advising you of the approval of the reports of tne in¬ 
ternal revenue agent in charge, Omaha, Nebraska, dated 
April 15, 1931 and October 30, 1931, copies of which were 
furnished you on April 21, 1931 and October 24, 1931. | The 
records of the Bureau do not indicate that a reply hasjbeen 
received to that letter. 
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Careful consideration has been accorded your protest 
submitted under date of June 8,1931, in connection with the 
agent’s findings and the report on the conference held on 
September 28, 1931 in the office of the agent in charge and 
conferences held in the Income Tax Unit at Washington on 
November 20, 1931 and March 7, 1933 with your president, 
Mr. Rufus E. Lee and your representative, Mr. C. G. Til- 
man, respectively. The adjustments recommended by the 
agent as the result of the conference on September 28, 1931 
have been approved by this office. 

In your protest above referred to, contention is made 
for the allowance of an amount of $36,600.00 depreciation 
on a building occupied as a tenant under lease, on a cost 
basis of $915,000.00 at a rate of 4%. 

This matter has been given careful consideration by this 
office. From the facts as set out in the revenue agent’s re¬ 
ports and submitted by the Agreement and Declaration of 
Trust between the Union Trust Company, (of Cleveland, 
Ohio) as trustee, and The Holders of Land Trust Certifi¬ 
cates of Equitable Ownership in City National Bank Build¬ 
ing site located in Omaha, Nebraska, leased to City Na¬ 
tional Bank Building Company; and indenture of lease by 
and between The Union Trust Company and City National 
Bank Building Company, dated June 1, 1925; and First 
Mortgage Trust Deed from City National Bank Building 
Company (of Cleveland, Ohio) Trustee, securing an issue 
of $600,000.00 G 1 /^ First Mortgage Leasehold Sinking 
Fund Gold Bonds, dated June 1, 1925, it is held by this 
office that your interest in the building in question is that 
of a lessee, and, for that reason, your corporation is 

13 not entitled to take depreciation deductions thereon. 
In this connection, reference is made to the following 

decisions which support the holding of this office: 

Weiss v. Weiner, 279 U. S. 333; 

Brevoort Hotel Company v. Reinecke, 36 Fed. (2d) 51; 
and, 

Belt Railway Company of Chicago v. Commissioner, 36 
Fed. (d) 541. 

Your contention as to this mav not be conceded. 

i * 

In this connection reference is made to vour claim for 
refund of $889.30 income tax for the taxable year 1929, 


CITY NATIONAL BANK BLDG. CO. VS. GUY T. HELVERING. 13 

which is based upon your contention for the allowance of 
a deduction of $36,600.00, representing depreciation at a 
rate of 4% to spread the claimed cost of $915,000.00 over 
the remaining life of building at June 1, 1925, less an 
amount of $5,250.00 deducted for amortization of leasehold. 
For the reasons as set out above, your claim will be dis¬ 
allowed. | 

In accordance with section 1103(a) of the Revenue Act 
of 1932, official notice of the disallowance of vour claihi will 
be issued by registered mail. j 

A copy of this letter has been mailed to Mr. 0. G. Tilman, 
Munsey Building, Washington, D. C., in accordance with 
the power of attorney executed by you and on file wifh the 
Bureau. j 

j 

14 Endorsed: Received Apr 5—1934 U. S. Board of 
Tax Appeals j 

Endorsed: United States Board of Tax Appeals )Filed 

Apr 5—1934 

I 

United States Board of Tax Appeals 

Docket No. 75104 j 

City National Bank Building Company, Petitioner , 


Commissioner of Internal Revenue, Respondent^ 

Answer 

i 

The respondent, by his undersigned attorney, for answer 
to the petition filed herein, admits and denies as follows: 

1. Admits the allegations contained in Paragraph 1 of the 

petition. j 

2. Admits the allegations contained in Paragraph 2 of the 
petition. 

3. Admits the allegations contained in Paragraph 3 of the 
petition. 

4. Denies the errors alleged in subparagraph (a) of 

Paragraph 4 of the petition. | 

5 (a) to (q), inclusive. Admits the allegations of fact 
contained in subparagraphs (g), (h), (i), (k), (1), (o), and 
(p) of Paragraph 5 of the petition. Denies the allegations 
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of fact contained in sub-paragraphs (a), (b), (c), (d), (e), 
(f), (j)> (ni), ( n )> and (q), of Paragraph 5 of the petition. 

Denies qll other allegations not hereinbefore specifically 
admitted, qualified, or denied. 

WHEREFORE, it is prayed that the appeal be 

15 denied and that the respondent's determination as 
disclosed by the deficiency notice be approved. 

(Signed) ROBERT H. JACKSON, 

, General Counsel, 

Bureau of Internal Revenue. 

Of Counsel: 

CARL R. PERKINS, 

Special Attorney, 

Bureau of Internal Revenue. 

16 Filed Nov. 27, 1934 
United States Board of Tax Appeals 

Docket No. 75104 

City National Bank Building Co., Petitioner 

v. 

Commissioner of Internal Revenue, Respondent 

Amended Petition 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency 
(Bureau Sumbols IR :AR :D-3:SSB-60D) dated January 19, 
1934, and as the basis of its proceeding alleges as follows: 

(1) The petitioner is a corporation organized under the 
laws of the State of Delaware with its principal office at 
1119 City National Bank Building, Omaha, Nebraska. 

(2) The notice of deficiency, a copy of which is attached 
hereto, was mailed to the petitioner on January 19, 1934, as 
the petitioner believes. 

(3) The taxes in controversy are income taxes for the 
year 1929 in the amount of $1,152.69. The deficiency as¬ 
serted amounts to $263.39, all of which is in controversy. 
In addition, the petitioner paid income taxes for the year 
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1929 in the amount of $889.30, refund of which is sought 
herein. 

(4) The determination of the tax as set forth in sRid no¬ 
tice of deficiency is based upon the following errors;: 

(a) The failure of the respondent to allow any deduction 
for depreciation on building, occupied by petitioner, in com¬ 
puting taxable net income for the alleged reason that de¬ 
preciation follows legal title to the property. The respon¬ 
dent has allowed, in lieu of depreciation on building claimed 
by petitioner, a deduction for amortization of petitioner’s 
investment in leasehold improvements over the period of 
a 99-year lease. 

(b) In the alternative, if this Board should hold 
17 that petitioner is not entitled to depreciation Reduc¬ 
tions on its investment in the building, then in any 
event, the amortization allowance as computed annually by 
respondent in the amount of $5,950.00, representing 1% of 
leasehold improvements which cost petitioner $595,000.00, 
should be increased to spread such sum over the stipulated 
remaining life of 33-1/3 years from June 1, 1925 inptead 
of the 99 year period of the lease, said amortization allow¬ 
ance being allowable over the period of the lease or tfie re¬ 
maining life of the building, whichever is shorter. 

(5) The facts upon which the petitioner relies as the 

basis of this proceeding are as follows: I 

(a) As of June 1, 1925, the petitioner acquired the (total 
outstanding capital stock of the City National Bank Build¬ 
ing Company , a Nebraska Corporation, which company 
owned and operated the City National Bank Building in the 
City of Omaha, Nebraska, for a cash consideration of 
$940,000.00. The only assets of the City National IfSank 
Building Company Consisted of an office building and site, 
located in the City of Omaha, against which there wa;s an 
unpaid mortgage of $560,000.00. This mortgage was as¬ 
sumed by the petitioner, and after title was taken to the 
property, the City National Bank Building Company (was 
dissolved. The total cost of the office building and site ac¬ 
quired by the petitioner was as follows: 
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Amount paid for capital stock of the City 
National Bank Building Company , a Ne¬ 
braska Corporation 
Commission paid on purchase 
Mortgage paid off 


$ 940,000.00 
25,000.00 
560,000.00 


Total Cost of Property $1,525,000.00 


(b) At the time of purchase the petitioner had the prop¬ 
erty appraised by Burt C. Fowler, of Burt C. Fowler Com¬ 
pany, Keal Estate, Omaha, who reported values separately 
for the land and building as follows: 




Amount 

Ratio 

Land 


$1,000,000.00 

40% 

Building 


1,500,000.00 

60% 


Total 

$2,500,000.00 

100% 


(c) For purposes of computing depreciation on the build¬ 
ing the petitioner has allocated the total cost of the prop¬ 
erty to land and building on the basis of the ratios indicated 
by the appraised values set forth in the preceding para¬ 
graph. The allocation of values is shown below. 

Amount Ratio 

Land $ 610,000.00 40% 

Building j 915,000.00 60% 


Total Cost of Property $1,525,000.00 100% 


18 (d) The building was completed in 1910 and was 

fifteen years old when acquired as of June 1, 1925. 
Depreciation is considered based upon a life of forty years 
from 1910. Based upon a remaining life of twenty-five 
years at June 1, 1925, an annual rate of 4% is required to 
spread the cost of the building over its remaining life from 
that date. The petitioner contends that depreciation on 
building for the year 1929 should be allowed in the amount 
of $36,600.00, computed at the annual rate of 4% on a cost 
value of $915,000.00. 
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(e) In order to underwrite the purchase price of $1,525,- 
000.00 for the property the petitioner employed tw0 com¬ 
mon methods of financing. The methods employed were as 
follows: 

Land Trust Certificates of a face value of 
$1,000,000.00 sold @ 93 $ 930)000.00 

First Mortgage Leasehold bonds of the City 
National Bank Building Co., of a par 


value of $600,000.00, sold @ 90 


540^000.00 


Total 


$1,470,000.00 


(f) Instead of borrowing money secured by a firstjmort¬ 
gage on the real property, part of the funds were obtained 
by the insurance and sale as of June 1,1925, of $1,000,000.00 
face value of “Land Trust Certificates.” In connection 
with the issuance of these certificates, the realty wafe con¬ 
veyed to the Union Trust Company (of Cleveland, Ohio), 
as Trustee, for a nominal consideration of $1.00. The Trust 
company issued the certificates and turned them over to 
the petitioner who sold them to Otis & Company of Cleve¬ 
land, Ohio, at 93. Otis & Company in turn sold the certifi¬ 
cates to the general public as an investment. 

(g) The Union Trust Company, as Trustee, executed a 
lease, dated June 1, 1925, of the property to the petitioner 
for a term of 99 years commencing June 1, 1925, renewable 
in further terms of 99 years forever, with the option to the 
petitioner to purchase at any time the interest of the hold¬ 
ers of the Land Trust Certificates in the property for an 
amount to yield $1,050.00 for each $1,000.00 certificate. 

(h) The annual rental set forth by the lease amounts to 
$55,000.00 and is payable to the Trustee for distribution 
among the holders of the Land Trust Certificates in quar¬ 
terly installments of $13,750.00, commencing August 15, 


19 (i) The Land Trust Certificates stipulate that the 

Trustee is to pay on the first day of March, June, 
September and December in each year, commencing!Sep¬ 
tember 1, 1925, to the holders of the certificates, their pro 
rata share of the net proceeds which may be derived from 
the rental of the property constituting the Trust Estate. 


i 
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(j) The Land Trust Certificates stipulate that the Trus¬ 
tee is obligated to pay or distribute only such funds as the 
Trustee has in its hands available therefor, and further, 
that the distribution of such funds as are paid over to it 
are to be undertaken in a trust capacity only and not per¬ 
sonally. 

(k) In addition to the lease rental, the petitioner agrees 
to pay the compensation and expenses of the Trustee for 
the management of the Trust Estate and the distribution 
of the rental payments. 

(l) In addition to the payment of the lease rental and 
compensation and expenses of the Trustee, the petitioner 
agrees to pay all taxes and other assessments against the 
property, make repairs and replacements, and furnish in¬ 
surance. 

(m) Under the terms of the lease, the petitioner is obli¬ 
gated to replace any building removed with a new building. 

(n) Following the issuance and sale of the Land Trust 
Certificates, the City National Bank Building Co., the peti¬ 
tioner herein, issued and sold $600,000.00 par value 6 1 / A% 
first Mortgage Leasehold bonds, dated June 1, 1925, and as 
security therefor executed a First Mortgage Trust Deed 
conveying unto the Trustee “all the right, title and inter¬ 
est” in the land and building “whether under and bv virtue 

of a certain Indenture of Lease dated June 1, 1925”-, 

“or otherwise.” 

(o) In the deficiency notice dated January 19. 1934 tlie 
respondent states that the interest of the petitioner in the 
building is that of a lessee, and, for that reason, the 
petitioner is not entitled to take depreciation deductions 

thereon. 

20 (p) The respondent has allowed, in lieu of depre¬ 

ciation on building claimed by petitioner as a deduc¬ 
tion in computing net income for the year 1929, an amount 
of $5,950.00, representing amortization at the annual rate of 
1% on leasehold improvements, the cost of which is com¬ 
prised as follows: 
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j 

Total cost of property as set forth herein 

under 5 (a) $1,524,000.00 

Less: Proceeds of sale of Land Trust Cer¬ 
tificates as set forth herein under 5(e) 93(1,000.00 

$ 59^,000.00 

— - i ■ ~ 

(q) On May 29, 1931, the petitioner filed with tile Col¬ 
lector of Internal Revenue at Omaha, Nebraska, a claim for 
refund in the amount of $889.30 covering income tax paid 
for the year 1929. j 

(6) WHEREFORE, the petitioner prays that this 'Board 
may hear the proceedings and find: 

(a) That the method used by the petitioner in financing 
the purchase of the property did not constitute a saje and 
that the conveyance to the Trustee, the execution bf the 
lease, and the issuance and sale of Land Trust Certificates 
were but component parts of one transaction whereby! funds 
were obtained through sale of redeemable equitable inter¬ 
ests in realty. 

(b) That, since under the terms of the indenture of lease, 
the petitioner is sustaining all losses due to wear, tehr and 
exhaustion of the building, which it occupies under lease, 
and will continue to sustain such losses, it is entitled j to an 
allowance of $36,600.00 covering depreciation on building as 
a deduction in computing net income for the year 1929s. 

(c) That the deficiency of $263.39 as asserted by the re¬ 
spondent be disallowed. 

(d) That the overassessment of $889.30, which was paid 
by the petitioner for the year 1929, be refunded. 

(e) That in the alternative, if this Board should! hold 
that petitioner is not entitled to depreciation deductions on 
its investment in the building, then in any event, the aihorti- 
zation allowance as computed annually by respondent in 
the amount of $5,950.00, representing 1% of leasehold im¬ 
provements which cost petitioner $595,000.00, should be in¬ 
creased to spread such sum over the stipulated remaining 
life of 33-1/3 years from June 1,1925 instead of the 90 year 
period of the lease, said amortization allowance being 4llow- 

j 

i 

i 

i 
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able over the period of the lease or the remaining life of the 
building, whichever is shorter. 

H. A. MIH1LLS 
917 Munsey Building 
Washington, D. C. 

Counsel for Petitioner. 

21 State of Nebraska, 

County of Douglas , $s: 

Rufus E. Lee, being duly sworn, says that he is the presi¬ 
dent of the City National Bank Building Co., Ihe petitioner 
named in the foregoing petition, and as such is duly au¬ 
thorized to verify the foregoing petition and is familiar with 
the statements therein contained and that the facts therein 
stated are true. 

RUFUS E. LEE 

Subscribed and sworn to before me this 20th day of No¬ 
vember, A. D. 1934. 

i LURA G. JAMES 

(Seal) Notary Public. 

For deficiency notice referred to herein see deficiency 
notice attached to original petition. 

22 Received Dec 5 1934 U. S. Board of Tax Appeals 
United States Board of Tax Appeals Filed Dec 5 

1934 

United States Board of Tax Appeals 
Docket No. 75104 

City National Bank Building Co., Petitioner 


v. 

Commissioner of Internal Revenue. Respondent 
Answer to Amended Petition 

The Commissioner of Internal Revenue, bv its attorney, 
Robert H. Jackson, Assistant General Counsel for the 
Bureau of Internal Revenue, for answer to the amended 
petition of the above-named petitioner, admits and denies 
as follows: 
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(1), (2) and (3). Admits the allegation contained pin par¬ 
agraphs (1), (2) and (3) of the amended petition. 

(4) . Denies that the respondent erred as alleged iix para¬ 
graph (4), subparagraphs (a) and (b) of the amended peti¬ 
tion. 

(5) —(a) to (n) inclusive. Denies the allegations of fact 
contained in paragraph 5, subparagraphs (a) to (n)j inclu¬ 
sive, of the amended petition; (5)—(o) admits the allega¬ 
tions of fact contained in paragraph (5), subparapragh (o) 
of the amended petition; (5)—(p) and (q) denies the allega¬ 
tions of fact contained in paragraph (5), subparagraphs (p) 
and (q) of the amended petition. 

Denies generally and specifically each and every Allega¬ 
tion contained in the amended petition not hereinbefore 
admitted, qualified or denied. 

WHEREFORE, it is prayed that the taxpayer’s Appeal 
be denied and that the respondent’s determination as dis¬ 
closed by the deficiency notice be approved. 

(Signed) ROBERT H. JACKSON 

Assistant General Counsel 
for the 

Bureau of Internal Revenue. 

OF COUNSEL: j 

G. W. Brooks, Special Attorney, 

Bureau of Internal Revenue. 

23 Filed May 5, 1934 j 

United States Board of Tax Appeals 

Docket No. 76141 j 

| 

City National Bank Building Co., Petitioner j 

! 

V. 

i 

Commissioner of Internal Revenue, Respondent 

Petition j 

! 

The above named petitioner hereby petitions for ajrede- 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of definciency (Bureau 
Symbols IT :AR: D-3:SSB-60D) dated March 7,’ 1934, and 
as the basis of its proceeding alleges as follows: 
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(1) The petitioner is a corporation organized under the 
laws of the State of Delaware with its principal office at 
1119 City National Bank Building, Omaha, Nebraska. 

(2) The notice of the deficiency, a copy of which is at¬ 
tached hereto, was mailed to the petitioner on March 7,1934, 
as the petitioner believes. 

(3) The taxes in controversy are income taxes for the 
years 1930 and 1931. The deficiencv asserted, all of which 
is in controversy, amounts to $4,785.24, of which $1,267.83 
applies to the year 1930 and $3,517.41 to the year 1931. In 
addition thereto, the petitioner paid income taxes for the 
year 1930 in the amount of $1,744.28, refund of which is 
sought herein. 

(4) The determination of the tax as set forth in said 
notice of deficiency is based upon the following errors: 

(a) The failure of the respondent to allow any deduction 
for depreciation on building, occupied by petitioner, in com¬ 
puting taxable net income for the alleged reason that depre¬ 
ciation follows legal title to the property. The respondent 
has allowed, in lieu of depreciation on building claimed by 
petitioner, a deduction for amortization of petitioner’s in¬ 
vestment in leasehold improvements over the period of a 
99-year lease. 

24 (5) The facts upon which the petitioner relies as 

the basis of this proceeding are as follows: 

(a) As of June 1, 1925, the petitioner acquired the total 
outstanding capital stock of the City National Bank Build¬ 
ing Company , a Nebraska Corporation, which company 
owned and operated the City National Bank Building in the 
City of Omaha, Nebraska, for a cash consideration of $940,- 
000.00. The onlv assets of the Citv National Bank Building 
Company consisted of an office building and site, located in 
the City of Omaha, against which there was an unpaid mort¬ 
gage of $560,000.00. This mortgage was assumed bv the 
petitioner and after title was taken to the property, the City 
National Bank Building Company was dissolved. The total 
cost of the office building and site acquired by the petitioner 
was as follows: 
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Amount paid for capital stock of the City 
National Bank Building Company, a Ne¬ 
braska Corporation 
Commission paid on purchase 
Mortgage paid off 

Total cost of Property 


$ 940,000.00 
23,000.00 
56(J,000.00 

$1,5251,000.00 


(b) At the time of purchase the petitioner had the prop¬ 
erty appraised by Burt C. Fowler, of Burt C. Fowlei* Com¬ 
pany, Real Estate, Omaha, who reported values separately 
for the land and buildings as follows: 


Land 

Building 


Total 


Amount 

Rajtio 

$1,000,000.00 

40% 

1,500,000.00 

60% 

$2,500,000.00 

100% 


(c) For purposes of computing depreciation on thej build¬ 
ing the petitioner has allocated the total cost of the, prop- 
ertv to land and building on the basis of the ratios indicated 
by the appraised values set forth in the preceding! para¬ 
graph. The allocation of values is shown below. 

Amount Ratio 
Land $610,000.00 40% 

Building 915,000.00 60% 


Total Cost of Property $1,525,000.00 100% 


25 (d) The building was completed in 1910 arid was 

fifteen years old when acquired as of June 1; 1925. 
Depreciation is considered based upon a life of fortyj years 
from 1910. Based upon a remaining life of twenjty-five 
years at June 1, 1925, an annual rate of 4% is required to 
spread the cost of the building over its remaining lifq from 
that date. The petitioner contends that depreciation on 
building should be allowed in the amount of $36,600.00 an- 

i 

nuallv, computed at the annual rate of 4% on a costj value 
of $915,000.00. 
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(e) In order to underwrite the purchase price of $1,525,- 
000.00 for the property the petitioner employed two common 
methods of financing. The methods employed were as fol¬ 
lows : 

Land Trust Certificates of a face 
value of $1,000,000.00 sold @ 93 $930,000.00 

First Mortgage Leasehold bonds of 
the City National Bank Building 
Co., of a par value of $600,000.00, 
sold @ 90 540,000.00 

i Total $1,470,000.00 

(f) Instead of borrowing money secured by a first mort¬ 
gage on the real property, part of the funds were obtained 
by the issuance and sale as of June 1, 1925, of $1,000,000.00 


face value of “Land Trust Certificates." In connection 


with the issuance of these certificates, the realty was con¬ 
veyed to the Union Trust Company (of Cleveland, Ohio), 
as Trustee, for a nominal consideration of $1.00. The trust 
company issued the certificates and turned them over to 
the petitioner who sold them to Otis & Company of Cleve¬ 
land, Ohio, at 93. Otis & Company in turn sold the certif¬ 
icates to the general public as an investment. 

(g) The Union Trust Company, as Trustee, executed 
a lease, dated June 1, 1925, of the property to the peti¬ 
tioner for a term of 99 years commencing June 1, 1925, 
renewable in further terms of 99 vears forever, with the 
option to the petitioner to purchase at any time the in¬ 
terest of the holders of the Land Trust Certificates in the 


property for an amount to yield $1,050.00 for each 
$1,000.00 certificate. 

(h) The annual rental set forth by the lease amounts 
to $55,000.00 and is payable to the Trustee for distribu¬ 
tion among the holders of the Land Trust Certificates in 


quarterly installments of $13,750.00, commencing August 
15,1925. 

(i) The Land Trust Certificates stipulate that the 
26 Trustee is to pay on the first day of March, June, • 
September and December in each year, commencing 
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September 1, 1925, to the holders of the certificates,! their 
pro rata share of the net proceeds which may be derived 
from the rental of the property constituting the Truk Es¬ 
tate. j 

(j) The Land Trust Certificates stipulate that the Trus¬ 
tee is obligated to pay or distribute only such funds ^is the 
Trustee has in its hands available therefor, and further, 
that the distribution of such funds as are paid over to it 
are to be undertaken in a trust capacity only and not per¬ 
sonally. 

(k) In addition to the lease rental, the petitioner agrees 
to pay the compensation and expenses of the Trustee for the 
management of the Trust Estate and the distribution of the 
rental payments. 

(l) In addition to the payment of the lease rental and 
compensation and expenses of the Trustee, the petitioner 
agrees to pay all taxes and other assessments againsjt tli£ 
property, make repairs and replacements, and furnish in¬ 
surance. 

(m) Under the terms of the lease, the petitioner is obli¬ 
gated to replace any building removed with a new building. 

(n) Following the issuance and sale of the Land Trust 
Certificates, the City National Bank Building Co., the peti¬ 
tioner herein, issued and sold $600,000.00 par value 
First Mortgage Leasehold bonds, dated June 1, 1925, and 
as security therefor executed a First Mortgage Trust Deed 
conveying unto the Trustee “all the right, title and inter¬ 
est” in the land and building “whether under and bv virtue 
of a certain Indenture of Lease dated June 1, 1925” ..!..., 
“or otherwise.” 

(o) In the deficiency notice dated March 7, 1934 the re¬ 
spondent states that the interest of the petitioner in the 
building is that of a lessee, and, for that reason, the peti¬ 
tioner is not entitled to take depreciation deductions 
thereon. 

(p) The respondent has allowed, in lieu of depreciation 
on building claimed by petitioner as a deduction in comput¬ 
ing net income for each of the years 1930 and 1931 j, an 
amount of $5,950.00 representing amortization at the annual 
rate of 1% on leasehold improvements, the cost of which is 
comprised as follows: 
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Total cost of property as set forth 
under 5(a) $1,525,000.00 

Less: Proceeds of sale of Land Trust 
Certificates as set forth herein un¬ 
der 5(e) 930,000.00 


$595,000.00 


27 (q) On May 29, 1931, the petitioner filed with the 

Collector of Internal Revenue at Omaha, Nebraska, 
an amended return for the vear 1930 and a claim for refund 
of $436.07, representing the first quarterly installment of 
the taxes of $1,744.28 previously assessed for the year 1930. 

(6) Wherefore, the petitioner prays that this Board may 
hear the proceeding and find: 

(a) That the method used by the petitioner in financing 
the purchase of the property did not constitute a sale and 
that the conveyance to the Trustee, the execution of the 
lease, and the issuance and sale of Land Trust Certificates 
were but component parts of one transaction whereby funds 
were obtained through sale of redeemable equitable inter¬ 
ests in realtv. 

(b) That, since under the terms of the indenture of lease, 
the petitioner is sustaining all losses due to wear, tear and 
exhaustion of the building, which it occupies under lease, 
and will continue to sustain such losses, it is entitled to an 
annual allowance of $36,600.00 covering depreciation on 
building as a deduction in computing net income for the 
vears 1930 and 1931. 

(e) That the deficiency of $4,785.24 as asserted by the re¬ 
spondent be disallowed. 

(d) That the overassessment of $1,744.28, which was paid 
by the petitioner for the year 1930, be refunded. 

H. A. MIHILLS, 

917 Munsev Building, 
j Washington, D. C. 

Counsel for Petitioner. 



i 
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28 State of Nebraska, 

County of Douglas, ss: 

Rufus E. Lee, being duly sworn, says that he is the! presi¬ 
dent of the City National Bank Building Co., the petitioner 
named in the foregoing petition, and as such is duly author¬ 
ized to verify the foregoing petition and is familiar w^th the 
statements therein contained and that the facts therein 
stated are true. 


RUFUS E. LEE 


Subscribed and sworn to before me this 2nd day of May, 
A. D. 1934. I 


LURA G. JAMES 

(Seal) Notary public. 

29 TREASURY DEPARTMENT 


Washington 


IT :AR :D-3 
SSB-60D 


March 7, 1934 


City National Bank Building Company, 
16th and Harney Streets, 

Omaha, Nebraska. 

Sirs: 


You are advised that the determination of your iricome 
tax liabilitv for the vear(s) 1930 and 1931, discloses a defi- 
ciency of $4,785.24, as shown in the statement attached. 

In accordance with section 272 of the Revenue Act of 
1928 notice is hereby given of the deficiency mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
day) from the date of the mailing of this letter, you may 
petition the United States Board of Tax Appeals for a rede- 
termination of the deficiencv. 

HOWEVER, IF YOU DO NOT DESIRE TO PftTI- 
TION, you are requested to execute the enclosed form and 
forward it to the Commissioner of Internal Revenue, M 7 ash- 
ington, D. C., for the attention of IT :C :P-7. The signing 
of this form will expedite the closing of your return(s) by 
permitting an early assessment of any deficiency andipre- 
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venting the accumulation of interest charges, since the 
interest period terminates thirty days after filing the form, 
or on the date assessment is made, whichever is earlier; 
WHEREAS IF THIS FORM IS NOT FILED, interest at 
the rate of 6% per annum will accumulate. 

Respectfully, 

GUY T. HELVERING, 

, Commissioner. 

(Signed) By CHAS. T. RUSSELL 
Enclosures: Deputy Commissioner. 

Statement 
Form 870 

Schedules 1 to 4-, inclusive 
Exhibit E 
ner-1 


30 Statement 

IT:AR:D-3 

SSB-60D 

In re: City National Bank Building Company, 
16th and Harney Streets 
Omaha, Nebraska. 


Income Tax Liability 


Year 

Income 
Tax Liability 

Income 

Tax Assessed 

Deficiency 

1930 

i $3,012.11 

$1,744.28 

$1,267.83 

1931 

3,517.41 

None 

3,517.41 

Totals 

; $6,529.52 

$1,744.28 

$4,785.24 


Reference is made to Bureau letter dated January 23, 
1934, advising you of the approval of reports of the internal 
revenue agent in charge, Omaha, Nebraska, dated February 
15, 1933 and March 29, 1933, covering the year 1930, copies 
of which were furnished you on March 24, 1933 and March 
30, 1933 and to reports dated February 15, 1933 and April 
29, 1933 covering the year 1931, copies of which were fur¬ 
nished you on March 24, 1933 and March 30, 1933. The 


I 

i 
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records of the Bureau do not indicate that a reply has been 
received to that letter. | 

The deficiency of $1,302.48 for the year 1930 disclosed in 
the first mentioned report was adjusted to show $1,267.83 
due to additional depreciation allowed on leasehold Equip¬ 
ment. The agent states you presented evidence at informal 
conference held on March 28, 1933 to justify the allowance 
of additional depreciation. This explanation is also appli¬ 
cable as to reduction of deficiency of $3,524.30 for th<} year 
1931 to $3,517.41. * i * 

Your letter dated April 20,1933 addressed to the internal 
revenue agent in charge, states that the deficiency o|f $1,- 
267.83 above shown for 1930 will be affected by the depre¬ 
ciation which you are claiming, therefore you canndt see 
your way clear to signing form 870. 

The further statement is made that “receipt of a letter 

from General Counsel Charest indicates that this matter 

will have his further consideration verv shortlv”. 

* * 

The above refers to vour claim for the allowance of an 

mr 

amount of $36,600.00 depreciation on a building occupied 
by your corporation as lessee under a ninety-nine year 
lease. You filed an amended return and claim for refund 
for the taxable year 1930, such depreciation adjustment 
being the basis of the refund claimed. 

31 The holding of this office to the effect that your 
interest in the building in question is that of a lessee, 
and for that reason your corporation is not entitled toitake 
depreciation deductions thereon, has been given additional 
consideration; however, no modification of the rulingimay 
be made. 

In view of the above, your claim for refund of $436.07, in¬ 
come tax for the vear 1930 will be disallowed. i 

* 

In accordance with section 1103(a) of the Revenue Act of 
1932, official notice of the disallowance of your claim will be 
issued by registered mail. 

In case you agree to the entire amount of the deficiency, 
please fill in the amount of $4,785.24 on the attached form 
870 (Waiver of Restrictions) and forward it, properly exe¬ 
cuted, to the Commissioner of Internal Revenue, Washing¬ 
ton, D. C. However, if you do not acquiesce in all of the 
adjustments making up the deficiency indicated, but would 


i 
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like to stop the accumulation of interest on that part of the 
deficiency resulting’ from adjustments to which you agree, 
please fill put the enclosed form 870 inserting therein the 
amount yop desire to have assessed at once. In the event 
that you agree to only a part of the deficiency indicated, the 
execution of the form for the agreed portion of the defi¬ 
ciency will not deprive you of your right to petition the 
United States Board of Tax Appeals for a redetermination 
of the income tax liability for the vear or vears to which it 
relates. 

A copy of this letter has been mailed to Mr. C. G. Tilman, 
Munsey Building, Washington, D. 0., in accordance with 
power of attornev executed bv vou and on file with the 
Bureau. 

32 Received Jul 2-1934 U. S. Board of Tax Appeals 
United States Board of Tax Appeals Filed Jul 
2—1934 


United States Board of Tax Appeals 
Docket No. 76141 

City National Bank Building Co., Petitioner 

v. 

Commissioner of Internal Revenue, Respondent 

Answer 

The Commissioner of Internal Revenue, bv bis attornev, 
Robert II. Jackson, Assistant General Counsel for the Bu¬ 
reau of Internal Revenue, for answer to the petition of the 
petitioner, admits and denies as follows: 

(1), (2) and (3) Admits the allegations contained in para¬ 
graphs (1), (2) and (3) of the petition. 

(4) Denies the allegations of error contained in subpara¬ 
graph (a) of paragraph (4) of the petition. 

(5) Denies the allegation contained in subparagraphs (a) 
to (q) inclusive, of paragraph (5) of the petition. 

Denies generally and specifically each and every allega¬ 
tion contained in the petition not hereinbefore admitted, 
qualified or denied. 
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WHEREFORE, it is prayed that the appeal be denied 
and that the respondent’s determination as disclosed )by the 
deficiency notice be approved. 

(Signed) ROBERT H. JACKSOljl 

Assistant General Counsel 

l 

for the 

Bureau of Internal Revenue. 

OF COUNSEL: 

G. W. Brooks, 

Special Attorney, 

Bureau of Internal Revenue. 

GWB/mpc 6-30-34 

33 Filed Nov. 27, 1934 

| 

United States Board of Tax Appeals 
Docket No. 76141 

City National Bank Building Co., Petitioner 

\ 

v. | 

Commissioner of Internal Revenue, Respondent 

Amended Petition 

The above named petitioner hereby petitions for a rede¬ 
termination of the deficiencv set forth bv the Commissioner 
of Internal Revenue in his notice of deficiency (Bureau 
Symbols IT :AR :D-3 :SSB-60D) dated March 7, 1934,j and 
as the basis of its proceeding alleges as follows *. 

(1) The petitioner is a corporation organized under the 
laws of the State of Delaware with its principal office at 
1119 City National Bank Building, Omaha, Nebraska.! 

(2) The notice of the deficiency, a copy of which i$ at¬ 
tached hereto, was mailed to the petitioner on March 7,1934, 
as the petitioner believes. 

(3) The taxes in controversy are income taxes foil the 
years 1930 and 1931. The deficiency asserted, all of Which 
is in controversy, amounts to $4,785.24, of which $1,267.83 
applies to the year 1930 and $3,517.41 to the year 1931.1 In 
addition thereto, the petitioner paid income taxes for 1 the 
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year 1930 in the amount of $1,744.28, refund of which is 
sought herein. 

(4) The determination of the tax as set forth in said 
notice of deficiency is based upon the following errors: 

(a) The failure of the respondent to allow any deduction 
for depreciation on building, occupied by petitioner, in com¬ 
puting taxable net income for the alleged reason that depre¬ 
ciation follows legal title to the property. The respondent 
has allowed, in lieu of depreciation on building claimed by 
petitioner, a deduction for amortization of petitioner’s 
investment in leasehold improvements over the period of a 
99-vear lease. 

(b) In the alternative, if this Board should hold that peti¬ 
tioner is not entitled to depreciation deductions on 

34 its investment in the building, then in any event, the 
amortization allowance as computed annually by 
respondent in the amount of $">,950.00, representing 1% of 
leasehold improvements which cost petitioner $595,000.00, 
should be increased to spread such sum over the stipulated 
remaining life of 33-1/3 years from June 1, 1925 instead of 
the 99 year period of the lease, said amortization allowance 
being allowable over the period of the lease or the remain¬ 
ing life of the building, whichever is shorter. 

(5) The facts upon which the petitioner relies as the 
basis of this proceeding are as follows: 

(a) As of June 1, 1925, the petitioner acquired the total 
outstanding capital stock of the City National Bank Build¬ 
ing Company , a Nebraska Corporation, which company 
owned and operated the City National Bank Building in 
the City of Omaha, Nebraska, for a cash consideration of 
$940,000.00. The only assets of the City National Bank 
Building Company consisted of an office building and site, 
located in the City of Omaha, against which there was an 
unpaid mortgage of $560,000.00. This mortgage was as¬ 
sumed by the petitioner and after title was taken to the 
property, the City National Bank Building Company was 
dissolved. The total cost of the office building and site ac¬ 
quired by the petitioner was as follows: 
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Amount paid for capital stock of the City Na¬ 
tional Bank Building Company, a Nebraska 
Corporation 

Commission paid on purchase 
Mortgage paid off 


$940,b00.00 

25,t)00.00 

560,|)00.00 


Total Cost of Property 


$1,525,000.00 


(b) At the time of purchase the petitioner had the [prop¬ 
erty appraised by Burt C. Fowler, of Burt C. Fowler Com¬ 
pany, Beal Estate, Omaha, who reported values separately 
for the land and building as follows: 



Amount 

j 

Ratio 

Land 

$1,000,000.00 


40% 

Building 

1,500,000.00 


60% 

Total 

$2,500,000.00 

3 

L00% 

(c) For purposes 

of computing depreciation 

on 

the 


building the petitioner has allocated the total cost of the 
property to land and building on the basis of the ratios indi¬ 
cated by the appraised values set forth in the preceding 
paragraph. The allocation of values is shown below, j 



Amount 

Ratio 

Land 

$610,000.00 

40% 

Building 

915,000.00 

*50% 

Total Cost of Property 

$1,525,000.00 

ibo% 


35 (d) The Building was completed in 1910 and was 

fifteen years old when acquired as of June 1, 1925. 
Depreciation is considered based upon a life of forty ypars 
from 1910. Based upon a remaining life of twentyj-five 
years at June 1, 1925, an annual rate of 4% is requirejd to 
spread the cost of the building over its remaining life fjrom 
that date. The petitioner contends that depreciation on 
building should be allowed in the amount of $36,600.00] an¬ 
nually, computed at the annual rate of 4% on a cost valne of 
$915,000.00. j 

(e) In order to underwrite the purchase price of $1,325,- 
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000.00 for the property the petitioner employed two com¬ 
mon methods of financing. The methods employed were 
as follows: 

Land Trust Certificates of a face value of 
$1,000,000.00 sold (a 93 $930,000.00 

First Mortgage Leasehold bonds of the City 
National Bank Building Co., of a par 
value of $600,000.00, sold @ 90 540,000.00 

Total $1,470,000.00 

(f) Instead of borrowing money secured by a first mort¬ 
gage on the real property, part of the funds were obtained 
by the issuance and sale of June 1, 1925, of $1,000,000.00 
face value of “Land Trust Certificates.” In connection 
with the issuance of these certificates, the realty was con¬ 
veyed to the Union Trust Company (of Cleveland, Ohio), 
as Trustee, for a nominal consideration of $1.00. The trust 
company issued the certificates and turned them over to the 
petitioner who sold them to Otis & Company of Cleveland, 
Ohio, at 93.i Otis & Company in turn sold the certificates 
to the general public as an investment. 

(g) The Union Trust Company, as Trustee, executed a 
lease, dated June 1, 1925, of the property to the petitioner 
for a term of 99 years commencing June 1, 1925, renewable 
in further terms of 99 years forever, with the option to the 
petitioner to purchase at any time the interest of the hold¬ 
ers of the Land Trust Certificates in the property for an 
amount to yield $1,050.00 for each $1,000.00 certificate. 

(h) The annual rental set forth by the lease amounts to 
$55,000.00 and is payable to the Trustee for distribution 
among the holders of the Land Trust Certificates in quar- 
terlv installments of $13,750.00, commencing August 15, 

1925. 

36 (i) The Land Trust Certificates stipulate that the 

Trustee is to pay on the first day of March, June, 
September and December in each year, commencing Sep¬ 
tember 1, 1925, to the holders of the certificates, their pro 
rata share of the net proceeds which may be derived from 
the rental of the property constituting the Trust Estate. 

(j) The Land Trust Certificates stipulate that the 
Trustee is obligated to pay or distribute only such funds 
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as the Trustee has in its hands available therefor, and fur¬ 
ther, that the distribution of such funds as are paid | over to 
it are to be undertaken in a trust capacity only and pot per¬ 
sonally. 

* 

(k) In addition to the lease rental, the petitioner! agrees 
to pay the compensation and expenses of the Trustee for 
the management of the Trust Estate and the distribution 
of the rental payments. 

(l) In addition to the payment of the lease rental and 

compensation and expenses of the Trustee, the petitioner 
agrees to pay all taxes and other assessments agaihst the 
property, make repairs and replacements, and furnish in¬ 
surance. j 

(m) Under the terms of the lease, the petitioner is obli¬ 
gated to replace any building removed with a new building. 

(n) Following the issuance and sale of the Land; Trust 
Certificates, the City National Bank Building Co., the peti¬ 
tioner herein, issued and sold $600,000.00 par value! 6M>% 
First Mortgage Leasehold bonds, dated June 1, 1925, and 
as security therefor executed a First Mortgage Trus| Deed 
conveying unto the Trustee “all the right, title and inter¬ 
est” in the land and building “whether under and by Virtue 

of a certain Indenture of lease dated June 1, 1925” --, 

“or otherwise.” j 

(o) In the deficiency notice dated March 7, 1934 the re¬ 

spondent states that the interest of the petitioner in the 
building is that of a lessee, and, for that reason, the peti¬ 
tioner is not entitled to make depreciation deductions 
thereon. I 

(p) The respondent has allowed, in lieu of depreciation 

on building claimed by petitioner as a deduction in cofiiput- 
ing net income for each of the years 1930 and 1931, an 
amount of $5,950.00, representing amortization at tl^e an¬ 
nual rate of 1 c /c on leasehold improvements, the cqst of 
which is comprised as follows: , 

Total cost of property as set forth under 

5(a) $1,525,000.00 

Less: Proceeds of sale of Land Trust Certi- 1 

ficates as set forth herein under 5(e) 930,000.00 


$ 595,0^0.00 
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37 (q) On May 29, 1931, the petitioner filed with the 

Collector of Internal Revenue at Omaha, Nebraska, 

an amended return for the vear 1930 and a claim for refund 

* 

of $436.07, representing the first quarterly installment of 
the taxes of $1,744.28 previously assessed for the year 1930. 

(6) WHEREFORE, the petitioner prays that this Board 
may hear the proceeding and find: 

(a) That the method used by the petitioner in financing 
the purchase of the property did not constitute a sale and 
that the conveyance to the Trustee, the execution of the 
lease, and the issuance and sale of Land Trust Certificates 
were but component parts of one transaction whereby funds 
were obtained through sale of redeemable equitable inter¬ 
ests in realitv. 

(b) That, since under the terms of the indenture of lease, 
the petitioner is sustaining all losses due to wear, tear and 
exhaustion of the building, which it occupies under lease, 
and will continue to sustain such losses, it is entitled to an 
annual allowance of $36,600.00 covering depreciation on 
building as a deduction in computing net income for the 
vears 1930 and 1931. 

(c) That the deficiency of $4,785.24 as asserted by the 
respondent be disallowed. 

(d) That the overassessment of $1,744.28, which was 
paid by the petitioner for the year 1930, be refunded. 

(e) That in the alternative, if this Board should hold that 
petitioner is not entitled to depreciation deductions in its 
investment in the building, then in any event, the amortiza¬ 
tion allowance as computed annually by respondent in the 
amount of $5,950.00, representing l c /c of leasehold improve¬ 
ments which cost petitioner $595,(100.00, should be increased 
to spread such sum over the stipulated remaining life of 
33-1/3 years from June 1,1925 instead of the 99 year period 
of the lease, said amortization allowance being allowable 
over the period of the lease or the remaining life of the 
building, whichever is shorter. 

H. A. MIHILLS 
917 Munsey Building 
Washington, D. O. 

Counsel for Petitioner. 
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38 State of Nebraska, 

County of Douglas, ss : 

i 

Rufus E. Lee, being duly sworn, says that lie is the presi¬ 
dent of the City National Bank Building Co., the petitioner 
named in the foregoing petition, and as such is dul^ auth¬ 
orized to verify the foregoing petition and is familiar with 
the statements therein contained and that the facts therein 
stated are true. 

RUFUS E. LE|E 


Subscribed and sworn to before me this 20th dav jof No- 

* 

vember, A. D. 1934. 

LUKA G. JAME$ 

(Seal) Notary public 

For deficiency letter referred to herein see deficiency 
letter attached to original petition. 

i 

39 Received Dec 12 1934 U. S. Board of Tax Ap¬ 
peals 

United States Board of Tax Appeals Filed Dec li2 1934 
United States Board of Tax Appeals 


Docket No. 76141 j 

City National Bank Building Co., Petitioner j 

v. | 

Commissioner of Internal Revenue, Respondent 

Answer to Amended Petition i 


The Commissioner of Internal Revenue, bv his attdrnev, 
Robert R. Jackson, Assistant General Counsel for the Bu¬ 
reau of Internal Revenue, for answer to the amended; peti¬ 
tion of the above-named petitioner, admits and denies as 
follows: j 

(1), (2) and (3). Admits the allegations contained in 
paragraphs (1), (2) and (3) of the amended petition, | 

(4) . Denies that the respondent erred as alleged in para¬ 

graph (4), subparagraphs (a) and (b) of the amended;peti¬ 
tion. ! 

(5) - (a) to (n) inclusive. Denies the allegations of! fact 
contained in paragraph (5), subparagraphs (a) to (n), in¬ 
clusive, of the amended petition; (5)—(o) admits the alle- 
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gations of fact contained in paragraph (5), subparagraph 
(o) of the amended petition; (5)—(p) and (q) denies the 
allegations iof fact contained in paragraph (5), subpara¬ 
graphs (p) and (q) of the amended petition. 

Denies generally and specifically each and every allega¬ 
tion contained in the amended petition not hereinbefore ad¬ 
mitted, qualified or denied. 

WHEREFORE, it is prayed that the taxpayer’s appeal 
be denied and that the respondent's determination as dis¬ 
closed by the deficiency notice be approved. 

(Signed) ROBERT H. JACKSON 

Assistant General Counsel 
for the 

Bureau of Internal Revenue. 

OF COUNSEL: 

G. W. Brooks, Special Attorney, 

Bureau of Internal Revenue. 

40 United States Board of Tax Appeals 

City National Bank Building Company, Petitioner. 


v. 


Commissioner of Internal Revenue, Respondent. 


Docket Nos. 75104, 76141. 


Promulgated March 10, 1936 


The petitioner once owned a building and the land upon 
which it was situated. It paid $1,525,000 for the property. 
It sold the property and received $930,000 in cash and a 
valuable lease on the property for 99 years renewable fore- 
ever with an exclusive option to repurchase. The purchaser 
declared a trust of the property for the holders of 1,000 
shares of equitable ownership in the fee. The so-called 
“land trust certificates” were sold to the public. After the 
sale of the property, the petitioner had no right to deduc¬ 
tions for depreciation on the building. 


H. A. MIHILLS, 

C. P. A., for the petitioner. 

GERALD W. BROOKS, 

Esq., for the respondent. 
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The Commissioner determined deficiencies in the peti¬ 
tioner’s income tax as follows: ! 


Docket No. 

Year 

Deficiency 

75104 

1929 

$263.39 

76141 

1930 

1,267.83 

76141 

1931 

3,517.41 


The petitioner assigns as error the action of the Cofiimis- 
sioner in failing to allow an annual deduction for deprecia- 
on the City National Bank Building and, in the alternative, 
his failure to allow an annual deduction of $17,850 repre¬ 
senting amortization of the cost of leasehold improve¬ 
ments ($595,000) over the stipulated life of the building 
(33 1/3 years). The petitioner claims overpayments] 


F indin as of Fact. 

! 

Rufus E. Lee, president of Rufus E. Lee & Co., invest¬ 
ment bankers of Omaha, Nebraska, made some inquiry in 
1925 on behalf of himself and Otis & Co., investment 
bankers of Cleveland, Ohio, in regard to the investment 
possibilities of a building in Omaha, Nebraska. He leirned 
that the City National Bank Building of that city could be 
acquired for $1,500,000. 

The building was 16 stories high, with a base- 
41 ment. The first floor and part of the second floor 
were occupied by stores and a theatre entrance. The 
rest of the building was used for office space. The lane] and 
building were owned bv Citv National Bank Building Co., 
a Nebraska corporation (hereinafter called the Nebraska 
corporation). The property was encumbered by a mortgage 
in the amount of $560,000. i 

Lee and Otis & Co., after investigation, were satisfied 
with the price. Lee obtained an option to purchase the ^tock 
of the Nebraska corporation for $940,000. | 

He and Otis & Co. then organized the petitioner under the 
laws of Delaware. Its authorized capital stock (^,000 
shares each of $1 par value) was subscribed for by Lee 
and Otis & Co. Each took one half of the stock and paid 
for it at par in cash. They had previously decider] to 
finance the transaction by the sale of land trust certificates 
and bonds, and had agreed upon all details. Land trust 
certificates were chosen because of the popularity of $uch 
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form of investment in Ohio, where Otis & Co. was located, 
and because they were not limited as to time of redemption. 

Lee assigned his option to the petitioner. The petitioner 
purchased the stock, liquidated the Nebraska corporation, 
and thus acquired the fee title to the property. The peti¬ 
tioner paid off the mortgage. It also paid a commission 
of $25,000 to Lee. 

It next conveyed the property in fee to the Union Trust 
Co. of Cleveland. Ohio, bv a warrantv deed. 

7 • • 

Thereupon, it leased the property from the Union Trust 
Co. for a term of 90 years, renewable forever, at an annual 
rental, with an exclusive option to purchase at any rent- 
paying date for $1,050,000. The lease was dated June 1, 
1925. 


The Union Trust Co. executed a declaration of trust and 
issued 1,000.shares of equitable ownership in the fee simple 
title to the property. Otis & Co. sold the certificates to the 
public and the petitioner received $930,000 from that source. 

Otis & Co. also purchased and sold to the public an issue 
of $600,000 par value 61A percent first mortgage leasehold 
sinking fund gold bonds of the petitioner, secured by a first 
mortgage on the leasehold estate held by the petitioner. 
The bonds were dated June 1, 1925, and were due June 1, 
1940. There was provision for a sinking fund of $58,000 
per year, to be used to pay interest and retire bonds before 
maturity. Otis & Co. paid $540,000 to the petitioner for the 
bonds. 

The petitioner took possession of the building under the 
lease and paid the annual rental to the Union Trust 
42 Co. and the successor trustee. The trustee retained 
a commission and distributed $55,000 annually to the 
holders of the land trust certificates. 

The deed from the petitioner to the trustee, the lease, the 
declaration of trust, and the first mortgage trust deed were 
all recorded at the same time on June 1. 1925. 

The lease stated that the Trust Co. was trustee for those 


who might be or become the owners of land trust certifi¬ 
cates. It provided for “a yearly rental of Fifty-five Thou¬ 
sand Dollars ($55,000) for each of the years of said term 
and any renewal thereof" and for payment by the lessee of 
an anuual commission to the trustee. The lessee was to pay 
. all taxes, assessments, repairs, and insurance. In case of 
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loss by casualty, the lessee was to pay for the restoration or 
replacement of the buildings after applying the proceeds of 
insurance. The lessee, while not in default and upon giv¬ 
ing proper security, could remove and replace the building 
by paying all costs of the new building in excess of the 
salvage on the old building. There was a provision for ap¬ 
proval of the plans by the trustee. All buildings arid im¬ 
provements were to become a part of the realty. Where 
the lessor was not at fault, the lessee was to pay all costs 
of litigation. In case of default the lessor had the right 
to declare the term of the lease ended, to reenter the prem¬ 
ises, buildings, and improvements and “again to repossess 
and enjoy as in the lessor’s first and former estate, fpee of 
any right or claim on the part of the lessee” and the lessee 
was to “surrender said premises together with the pudd¬ 
ings, improvements and fixtures then thereon.” The liessor 
was to have a first lien on the leasehold estate and all 
rights thereunder for amounts due under the lease, i The 
lessee was given the right to mortgage its estate when not 
in default. | 

The agreement and declaration of trust between the trus¬ 
tee and the holders of land trust certificates of equijtable 
ownership in the real estate declares that the trustee Polds 
the title to the premises for the benefit of the holders of 
certificates of equitable ownership issued under the agree¬ 
ment. It briefly describes the lease and the payments to be 
made by the lessee. Article IT states that “The equitable 
ownership and beneficial interest in the Trust Estatje is 
divided into One Thousand indivisible equal shares” Rep¬ 
resented by certificates known as “Land Trust Certifi¬ 
cates.” The trustee is to pay quarterly to the certificate 
holders their pro rata share of the net proceeds of j the 
rental. The agreement also provides that no beneficiary 
shall have as such any legal title to the trust property but 
his interest shall be equitable only and shall not entitle him 


to partition during the continuance of the trust. The trus¬ 
tee is not to be personally liable. The trustee is to have 
the exclusive right to manage and control the trust estate. 

The compensation of the trustee for the first y!ear 
43 and for each vear thereafter is fixed but if it is re- 
quired to perform extraordinary services, it is to be 
paid extra therefor by the lessee. 
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The first mortgage trust deed from the petitioner to the 
trustee for the bondholders secured by the leasehold de¬ 
scribes the security for the mortgage as “all the right, 
title, and interest which the Company [the petitioner] has 
or may hereafter acquire” in the property whether by vir¬ 
tue of the lease or otherwise. 

The Commissioner, in determining the deficiencies, has 
not allowed the petitioner any deduction representing de¬ 
preciation of the building. The petitioner on its return for 
1929 claimed a deduction of $5,950 representing amortiza¬ 
tion of the cost of its leasehold at the rate of 1 percent. 
The Commissioner, in determining the deficiency for each 
year, allowed a deduction of $5,950. The petitioner claimed 
and was allowed for each year a deduction of $55,000 for 
rent. 

The parties have stipulated: 

If it should be judicially, finally determined in these pro¬ 
ceedings that the petitioner’s title or interest in the sub¬ 
ject property is not that of a lessee as alleged in the de¬ 
ficiency notice and/or that the written agreements in evi¬ 
dence created a relationship in petitioner of mortgagor as 
alleged in the petitions and that by reason thereof petitioner 
has a depreciable interest as owner in the premises, then 
and in that event only, a fair allocation of the cost price 
of $1,525,000.00 is $750,000 to the building and improve¬ 
ments and $775,000 to land and other assets; that this is 
without prejudice to the effect to be given agreements and 
acts, a part of or contemporaneous with or subsequent to 
the acquisition of the property under the option to pur¬ 
chase from the stockholders of the former Citv National 

« 

Bank Building Company. The building had an expected 
life of 33 1/3 years from June 1, 1925. 

Opinion. 

Murdock: The principal claim made by the petitioner in 
these proceedings is that it has never ceased to be the owner 
in fee simple of the City National Bank Building property 
and, as such, it is entitled to deduct in each year 3 percent 
of $750,000, or $22,500, as depreciation on the building. It 
has already been allowed a deduction for the exhaustion of 
its leasehold and for the rent which it paid as lessee. The 
question of discount is not raised, and the Board must as- 


I 


I 
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I 

i 

sume that the petitioner has been allowed such amortization 
of discount (for example, discount on its bonds) as it is en¬ 
titled to deduct in computing’ its net income for each jyear. 
The Revenue Act of 1928 provides for the deduction of 4 ‘a 
reasonable allowance for the exhaustion, wear and tear of 
property used in the trade or business.” Sec. 23 (k). The 
basis for depreciation is the cost of the property. |3ecs. 
23(m), 114(a), 113(a). This means the cost of the property 
to the owner who is using the property in his trade or busi¬ 
ness. “The amount of the allowance for depreciation 
44 is the sum which should be set aside for the taxable 
year, in order that, at the end of the useful life of the 
plant in the business, the aggregate of the sums set aside 
will (with the salvage value) suffice to provide an amount 
equal to the original cost.” United States v. Ludey 274 
U. S. 295, 300-301. Deductions for depreciation are allowed 
for the purpose of restoring to the owner his capital invest¬ 
ment in exhausting property over the period of its use from 
untaxed earnings derived from its use. 1 When the oVmer 
of depreciating property sells his property, he thereby! re¬ 
covers all or a part of his capital investment in the property, 
and the difference is made up in gain or loss. He is not en¬ 
titled thereafter to deductions for depreciation based upon 
the cost of the property, even though he may immediately 
lease it. TUc/ss v. Wiener , 279 U. S. 333. 

___ ' i 

The petitioner does not hold the legal title to the build¬ 
ing in question, but is only a lessee. The Union Trust Co. 
holds the legal title, and the holders of the land trust certifi¬ 
cates are the beneficial owners of the land and building. 
Senior v. Braden , 295 IT. 8. 422. The holders of the land 
trust certificates paid about $1,000,000 for their interest. 
It is a real interest. The petitioner sold the property! to 
the Union Trust Co. of Cleveland, Ohio, by a warranty deed, 
and received therefor $930,000 in cash and a valuable lease¬ 
hold. The $930,000 in cash which it received was obviously 
a return to it of so much of its capital investment in tjhe 
property and, since it thus recovered that portion of ^ts 
capital investment, the same amount should not be again 
recovered by it through deductions for depreciation on tjie 
property of others. The remainder of its original cost \yas 

1 See discussion of the depreciation charge by Mr. Justice Brandeis in a dis¬ 
senting opinion in United Railways v. West, 2S0 U. S. 234, 259, et seq. 

i 

I 
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recovered through the receipt of a valuable leasehold, and 
that part of its original capital investment in the property 
should not be again recoverd bv it through deductions for 
depreciation on the property of others. The value of this 
leasehold is demonstrated by the fact that the petitioner 
was able immediately to mortgage the leasehold interest 
for $600,000. The petitioner received $540,000 in cash for 
the bonds secured by this mortgage. The petitioner is en¬ 
titled to and has received the benefit of proper deductions 
for the exhaustion of the leasehold. It may also be entitled 
to deductions for amortization of discount on its bonds se¬ 
cured by the mortgage on the leasehold. It has claimed and 
has been allowed deductions for the rent which it pays under 
the lease. Xot onlv is there no statutorv authority for al- 
lowing the petitioner a deduction on acount of depreciation 
of the building, but on principle the petitioner is not en¬ 
titled to such a deduction since, as has been demonstrated, 
it does not need such deductions to return its capital outlay. 

I Veiss v. Wiener , supra; Belt Railway Co. v. Com- 

45 missioner, 36 Fed. (2d) 541 ; certiorari denied, 281 

U. S. 742; affirming 9 B. T. A. 304. Of. Terminal I 
Realty Corporation , 32 B. T. A. 623. jj 

The fact that the petitioner is not entitled to depreciation 
on the building may be further demonstrated. If a new 
building is ever to replace the present building during the 
term of the lease, the petitioner will probably have to pay 
for its erection. That cost will represent additional cost 
of the leasehold, since the building will not belong to the 
petitioner. That additional cost, if paid, will be recoverable 
through annual depreciation charges. Belt Railway Co. v. 
Commissioner , supra; Brevoort Hotel Co 1 B. T. A. 132; 
Brevoort Hotel Co. v. Reinecke , 36 Fed. (2d) 151. The 
petitioner may not anticipate such future additional costs 
of its leasehold. TFe/ss v. Wiener, supra. A present deduc- 
tion in anticipation of future additional cost would not be 
a “reasonable” deduction. If the petitioner decides to for¬ 
feit the lease when the present building wears out, its loss 
will be no more than the unexhausted cost of the leasehold. 

It can not lose the entire original cost to it of the building, 
because it sold the building in 1925 and most, if not all, of 
its original cost was restored to it at that time. If it were 
allowed annual deductions of $22,500, and then were to de- | 


■n< ffim 
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fault on the lease when the present building wears Out, it 
would have received a substantial amount of income tax 
free. Congress did not so intend. The question of depreci¬ 
ation allowance to the trustee and the land trust certificate 
holders is not before the Board.- They may, perhaps, sus¬ 
tain no loss from depreciation due to the provisions of the 
lease. Cf. A. Wilhelm Co., 6 B. T. A. 1; Terre Haute frac¬ 
tion <& Light Co., 24 B. T. A. 197; affirmed on this point, 67 
Fed. (2d) 697; Atlantic Coast Line Railroad Co., 31 B. T. A. 
730. But that question need not confuse the present jissue 
for the mere fact that the lessors may not be entitled tjo de¬ 
ductions for depreciation is not a sufficient reason for allow¬ 
ing deductions for depreciation to the lessee. A taxpayer, 
in order to be entitled to a deduction, must show tliat it 
comes within some provision of the statute allowing a de¬ 
duction. Neic Colonial lee Co. v. Helvering, 292 U. S. 435; 
Pennsylvania Co. for Insurances v. Commissioner, 75 Fed. 
(2d) 719; Barbour Coal Co. v. Commissioner, 74 Fed. I(2d) 
163. This the present petitioner lias failed to do. 

The petitioner argues that the sale of the property to 
the Union Trust Co., the declaration of trust, and thejsale 
of the land trust certificates, must be treated as a 
46 mortgage and not as a sale by the petitioner. The 
decision of the Board in F. and R. Lazarus <Sc Co., 32 
B. T. A. 633, now on appeal to the Court of Appeals foil the 
Sixth Circuit, and the decision of the Sixth Circuit in Com¬ 
missioner v. II. F. Neighbors Realty Co., — Fed. (2d) — 
(1/14/36), affirming an unpublished opinion of the Board, 
are cited as authorities in support of this argument. The 
opinions of the Board in the above-mentioned cases were 
promulgated prior to the decision of the Supreme Court in 
Senior v. Braden, supra. The appellate court in the Neigh¬ 
bors case considered Senior v. Braden, but was of the opin¬ 
ion that that decision did not reach the issue in the Neigh¬ 
bors case. It allowed the taxpayer a deduction for depre¬ 
ciation on the building on the ground that it still owned the 
building. The Court stated: 

- i 

2 Section 23 (k) provides that “in the case of property held in trust! the 
allowable deduction [for depreciation] shall be apportioned between the income 
beneficiaries and the trustee in accordance with the pertinent provisions of! the 
instrument creating the trust, or, in the absence of such provision, on the tjasis 
of the trust income allocable to each.” 




l 
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Neither are we required for purpose of decision to hold 
with the Board that the deed, declaration of trust and lease 
together constituted a mortgage. “ * * We see nothing 

in the Senior v. Braden holding inconsistent with the exis¬ 
tence of a relationship of borrower and lender between the 
taxpayer and the certificate holders or their trustee, or that 
compels a holding that the taxpayer’s financing plan re¬ 
sulted in a sale rather than a loan, even when applying the 
doctrine there announced in the full import claimed for it 

bv the Commissioner to the estate held bv the trustee or the 
•> •> 

certificate holders in the present case. 

The facts in the present case are different in some re¬ 
spects from the facts in the Lazarus and Neighbors cases. 
It mav be that these differences serve to distinguish the 
cases. The transactions in the Lazarus and Neighbors cases 
were initiated by existing corporations in order to refinance 
their indebtedness. Here the transactions were initiated 
by bankers who desired some business. The petitioner was 
given the right to mortgage its leasehold estate. No such 
right was given under the Lazarus and Neighbors leases. 
The petitioner actually mortgaged its leasehold estate, 
bonds secured by the mortgage were sold to the public, and 
the petitioner received $540,000 of the proceeds. In the 
present case and in the Lazarus case the land trust certifi¬ 
cates were not delivered to the taxpayer but were sold by 
either the trustee or the bankers, while in the Neighbors 
case the trustee delivered the land trust certificates to the 
former owner which then sold them to bankers. The lease 
in the Neighbors case contained provisions relating to sepa¬ 
rate property owned by the lessee. No such provisions are 
found in the Lazarus leases or in the lease involved in the 
present case. The question of gain or loss which was in¬ 
volved in the Lazarus and Neighbors cases is not involved 
in the present case. 

The Supreme Court in Senior v. Braden , supra , consid¬ 
ered the same land trust certificates issued on the 
47 Citv National Bank Building of Omaha which are in- 
volved in this present proceeding. Although the 
court had a very different question before it, nevertheless, 
we think that its decision points the way for our decision of 
the present question. The Court there concluded that the 
trustee held legal title to the real estate, and the owners of 
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the trust certificates had an interest in the land. The , Court, 
including the dissenting members, was obviously of thp opin¬ 
ion that the sale was a real sale and not merely a loan or a 
mortgage. Had the Court been of the opinion that th|e own¬ 
ers of the trust certificates were merely owners of an equita¬ 
ble interest in a mortgage or in something which amounted 
to no more than security for a loan, it would have ‘either 
reached a different conclusion or have based its decision 
upon some other ground than that upon which it did base 
it. Thus the transactions in the present case were in law 
and in fact exactly what they purported to be. The peti¬ 
tioner sold its property, benefited from the method which it 
used, and now can not deny the fact of sale in order to claim 

tax benefits which would have resulted from the use of a 

| 

mortgage or some other form of loan. The test is what was 
done, not what might have been done. United States v. 
Pliellis, 257 U. S. 156. The above discussion also disposes 
of the petitioner’s alternative contention. 

Reviewed bv the Board. 

* 

Decision will be entered for the respondent. j 

Black, dissenting: I do not think that the facts in the in¬ 
stant case are sufficiently different to justify a distinction in 
this case from what we held in F. and li. Lazarus & Co., 32 
B. T. A. 633, now on appeal to the Sixth Circuit, and; in a 
memorandum opinion in II. F. Neighors Realty Co., affirmed 
bv the Court of Appeals for the Sixth Circuit, — Fed. (2d) 
- (1/14/36). 

I think that the Court in the Neighbors case rightly‘held 
that the Supreme Court’s decision in Senior v. Braden j 295 
U. S. 422, does not control the decision of the question \yhich 
we have here to decide. As to the effect of the Supreme 
Court’s decision in Senior v. Braden, the Court said in part: 

We see nothing in the Senior v. Braden holding inconsis¬ 
tent with the existence of a relationship of borrower and 
lender between the taxpayer and the certificate holder^ or 
their trustee, or that compels a holding that the taxpayer’s 
financing plan resulted in a sale rather than a loan, qven 
when applying the doctrine there announced in the full (im¬ 
port claimed for it by the Commissioner to the estate held 
by the trustee or the certificate holders in the present case. 

A collateral issue is involved with respect to depreciation 
taken by the taxpayer upon the buildings located upon the 
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leased property, on the theory that the taxpayer still had 
the beneficial interest in the property, and on the theory 
that the investment in the buildings was of its capital 

48 as owner. The Board allowed the depreciation. We 
think it was right, and that the case of Weiss v. Wie¬ 
ner , 279 U. S. 333, does not here apply. See also Cogar v. 
Commissioner of Internal Revenue , 44 Fed. (2d) 564 (C. C. 
A. 6). 

The decision of the Board of Tax Appeals is affirmed. 

Of course it seems clear that petitioner would not be en¬ 
titled to a deduction for both amortization of its so-called 
leasehold and a deduction for depreciation. If petitioner is 
entitled to a deduction for depreciation, and I think it is, 
then its so-called leasehold should simply be regarded as a 
part of its plan for securing the certificate owners in the 
loans which were made to petitioner and petitioner should 
not be allowed any deduction for exhaustion of leasehold. 

A deduction for depreciation would take care of its return 
of capital invested in wasting assets. Therefore I think an 
opinion in this proceeding should hold that petitioner is 
entitled to the deduction for depreciation which it claims 
and should be disallowed the deduction for amortization of 
leasehold which it claimed on its income tax return and 
which deduction was allowed by the Commissioner. 

Arundell, McMahon, and Leech agree with this dissent. 
(Seal) 

49 United States Board of Tax Appeals 

Washington 

Docket No. 75104. 

City National Bank Building Company, Petitioner , 

v. 

Commissioner of Internal Revenue, Respondent. 


Decision 

Pursuant to the determination of the Board, as set forth 
in its report promulgated March 10, 1936, it is 
ORDERED and DECIDED: That there is a deficiency 
of $263.39 for the year 1929. 

Enter: 

Entered March 13, 1936 

(s) J. E. MURDOCK 

(Seal) Member 
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United States Board of Tax Appeals j 

Washington j 

Docket No. 76141. j 

City National Bank Building Company, Petitioner, 


Commissioner of Internal Revenue, Respondent* 

Decision j 

Pursuant to the determination of the Board, as set forth 
in its report promulgated March 10, 1936, it is 
ORDERED and DECIDED: That there are deficiencies 
of $1,267.83 and $3,517.41 for the years 1930 and 19311 

Enter: 

Entered Mar 13 1936 


(s) J. E. MURDOCK! 

Member 


(Seal) 


Endorsed: United States Board of Tax Appeals 
Filed Jun 13 1936 j 

j 

United States Board of Tax Appeals j 

i 

Docket Nos. 75104, 76141 j 

I 

City National Bank Building Company, Petitioned 


Commissioner of Internal Revenue, Respondent. \ 

Agreement for Review by the Court of Appeals of the pis- 
trict of Columbia , Now Known as the United States 
Court of Appeals for the District of Columbia. , 

i 

It is stipulated and agreed between the parties to tlJese 
proceedings by their respective undersigned attorneys, that 
pursuant to the provisions of Section 1002 of the Revenue 
Act of 1926 as amended by Section 519 of the Revenue Act 
of 1934, the decision of the United States Board of Tax Ap¬ 
peals in the above described proceedings may be reviewed 
by the Court of Appeals of the District of Columbia, now 
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known as the United States Court of Appeals for the Dis¬ 
trict of Columbia. 

H. A. MIHILLS 
Counsel for Petitioner, 

917 Munsey Building, 
Washington, D. C. 

ROBP1RT H. JACKSON 
Assistant Attorney General, 
Counsel for Respondent. 

June 9, 1936 

52 Endorsed: United States Board of Tax Appeals 
Filed Jun 13 1936 

United States Board of Tax Appeals 
I Docket Nos. 75104, 76141 
City National Bank Building Company, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Petition of City National Bank Building Company, tax¬ 
payer above named, for review by the Court of Appeals 
of the District of Columbia, Now Known as the United 
States Court of Appeals for the District of Columbia, 
of a decision by the United States Board of Tax Ap¬ 
peals. 

City National Bank Building Company, the petitioner in 
this cause, by F. S. Gaines and H. A. Mihills, counsel, here¬ 
by files its petition for a review by the United States Court 
of Appeals for the District of Columbia of the decision by 
the United States Board of Tax Appeals rendered in the 
form of an opinion promulgated March 10, 1936, followed 
by its decision entered pursuant thereto March 13, 1936, 
determining deficiencies in income tax for the years 1929, 
1930 and 1931 in the respective amounts of $263.39, $1,267.83 
and $3,517.41, and respectfully shows: 

I. 

The petitioner, City National Bank Building Company, 
is a corporation duly organized and existing under and 
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I 

I 

53 by virtue the laws of the State of Delaware, with its 
principal office located at 1119 City National Bank 
Building, Omaha, Nebraska. 

The proceedings in respect of the above-named two peti¬ 
tions before the United States Board of Tax Appeals, were, 
upon appropriate motion, consolidated for single hearing 
and decision. 

II. 

Nature of Controversy 


The petitioner further shows that the nature of thp con- 
troversy is as follows: i 

The controversy involves the proper determination of 
the petitioner’s liability for Federal income taxes for the 
calendar years 1929, 1930 and 1931. j 


The issues are as follows: 

(a) Respondent has failed to allow any deduction for de¬ 
preciation on building, occupied by petitioner, in computing 
taxable net income for the alleged reason that depreciation 
follows legal title to the property. The respondent has al¬ 
lowed, in lieu of depreciation on building claimed by peti¬ 
tioner, a deduction for amortization of petitioner’s invest¬ 
ment in leasehold improvements over the period of a niiiety- 

nine vear lease. ! 

* 

(b) Petitioner contends in the alternative, that if ! the 
U. S. Board of Tax Appeals should hold that petitioner is 
not entitled to depreciation deductions on its investment in 

the building, then in any event, the amortization al- 
54 lowance as computed annually by respondent in the 
amount of $5,950.00, representing one per cent of 
leasehold improvements which cost petitioner $595,000.00, 
should be increased to spread such sum over the stipulated 
remaining life of 33 1/3 years from June 1, 1925 instead of 
the ninety-nine year period of the lease, said amortization 
allowance being allowable over the period of the lease! or 
the remaining life of the building, whichever is shorter. 

Petitioner contends that: 

(a) The method used by the petitioner in financing the 
purchase of the property did not constitute a sale and that 
the conveyance to the trustee, the execution of the lease, 
and the issuance and sale of land trust certificates were but 
component parts of one transaction whereby funds were pb- 
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tained through sale of redeemable equitable interests in 
realty. 

(b) Since under the terms of the indenture of lease, the 
petitioner is sustaining all losses due to wear, tear and ex¬ 
haustion of the building, which it occupies under lease, and 
will continue to sustain such losses, it is entitled to an al¬ 
lowance of $36,600.00 covering depreciation on building as 
a deduction in computing net income for each of the years 
1929,1930 and 1931. 

(c) That in the alternative, if this Board should hold 
that petitioner is not entitled to depreciation deductions on 
its investment in the building, then in any event, the amor¬ 
tization allowance as computed annually by respondent in 

the amount of $5,950.00, representing one per cent of 
55 leasehold improvements which cost petitioner $595,- 
000.00, should be increased to spread such sum over 
the stipulated remaining life of 33 1/3 years from June 1, 
1925 instead of the ninety-nine year period of the lease, said 
amortization allowance being allowable over the period of 
the lease or the life of the building, whichever is shorter. 

III. 

The said City National Bank Building Company, peti¬ 
tioner above named, being aggrieved bv the conclusions of 
law contained in the findings and opinion of the Board, and 
by its decision entered pursuant thereto, desires to obtain a 
review thereof by the United States Court of Appeals for 
the District of Columbia. 

IV. 


Assignments of Error 

The petitioner assigns as error the following acts and 
omissions of the United States Board of Tax Appeals: 

1. The Board erred in holding in the majority opinion, 
contrary to the minority opinion, that the method used by 
the petitioner in financing the purchase of its property con¬ 
stituted a sale. 

2. The Board erred in failing to hold that the method used 
by the petitioner in financing the purchase of its property, 
including the convevance to the trustee, the execution of the 
lease, and the issuance and sale of land trust certificates 
were but component parts of one transaction whereby 
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56 funds were obtained through sale of redeemable 
equitable interests in realty, thereby partaking of the 

nature of a real estate mortgage. 

3. The Board erred in failing to hold that, since under the 

terms of the indenture of lease, the petitioner is sustaining 
all losses due to wear, tear and exhaustion of the bjuilding, 
which it occupies under lease, and will continue to sustain 
such losses, it is entitled to an annual allowance of $22,- 
500.00 covering depreciation on building as a deduction in 
computing net income, in accordance with the value of the 
building and rate of depreciation as stipulated by tye par¬ 
ties. | 

4. The Board erred in failing to hold, in the alternative, 

that in any event, the amortization allowance as computed 
annually by respondent in the amount of $5,950.00, repre¬ 
senting one per cent of leasehold improvements which cost 
petitioner $595,000.00, should be increased to spread such 
sum over the stipulated remaining life of 33 1/3 years from 
June 1, 1925, instead of the ninety-nine year period of the 
lease, said amortization allowance being allowable ovjer the 
period of the lease or the remaining life of the building, 
whichever is shorter. i 

5. The Board erred in failing to hold that the issuance of 
land trust certificates by petitioner constituted a mortgage 
upon its properties, and did not deprive petitioner of its 
rights to the allowance of depreciation deductions ujion its 

property investment. 

57 6. The Board erred in failing to hold that neither 
the law nor the regulations limit depreciation to the 

holder of the legal title. I 

7. The Board erred in failing to hold that since the; peti¬ 
tioner made the investment and still carries the investment, 
it is entitled to all the economic benefits of the property and 
must bear the economic burdens, such as depreciation. 

8. The Board erred in disregarding the evidence of rec¬ 
ord tending to show the intent of the parties to the financing 
transaction, which shows that land trust certificate^ are 
classified the same as mortgage bonds under the State of 
Ohio tax laws and that the form of the transaction! was 
intended to be and was the same as that of any other bank 
or corporate trustee under a mortgage indenture, namely, to 


r 
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obtain adequate security and the most favorable terms for 
the protection of the investing public. 

9. The Board erred in failing to hold that the fact that 
the vendee at the time of the conveyance agreed to reconvey 
the property upon repayment of the purchase price is pre¬ 
sumptive evidence that a mortgage was intended, under 
Ohio law. 

10. The Board erred in failing to hold that petitioner is 
the substantial owner of the building which it uses in its 
business, as it has made provision for and expects to reac¬ 
quire the leasehold title to the property over a period of 

vears. 

«/ 

11. The Board erred in failing to hold that the petitioner 
never intended to part with the substantia] ownership 

58 because: 

(a) It was only doing long term financing when it 
gave a deed to a trustee and immediatelv took back a lease 
with definite arrangements for repurchase; 

(b) It would not have sold the property for less than 
two-thirds of the property’s real value at the time of the 
transaction, as indicated by its cash purchase a few days 
earlier; 

(c) It anticipated and still anticipates the reacquisition 
of the legal title by purchase of land trust certificates out of 
its earnings. 

12. The Board erred in failing to hold that when peti¬ 
tioner wanted to raise monev to defrav immediate obliga- 

• • ' 

tions on purchase of its property it was willing to encumber 
its real estate and improvements as security for the sum 
borrowed, and was willing to make payment in the nature 
of interest on the sum borrowed: and that it retained the 
uninterrupted use and enjoyment of the property pledged 
to secure the loan; that it must bear all the economic bur¬ 
dens of an absolute owner and should, therefore, have the 
economic benefits. 

13. The Board erred in failing to hold, in conformity with 
the minority opinion, that petitioner is entitled to the deduc¬ 
tion for depreciation which it claimed and should be dis¬ 
allowed the deduction for amortization of leasehold which 
it claimed on its income tax return and which deduction was 

allowed bv the Commissioner. 

* 
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59 14. The Board erred in holding and deciding that 

the petitioner is liable for any deficiencies in | income 
taxes for the calendar years 1929, 1930 and 1931 by} reason 
of the aforesaid erroneous holdings, and particularly in 
holding and deciding that the petitioner, City National Bank 
Building Company, is liable for deficiencies in incoifie taxes 
for the calendar years 1929, 1930 and 1931 in the respective 
amounts of $263.39, $1,267.83 and $3,517.41. 

WHEREFORE, the petitioner prays that a revieiw may 
be taken of said decision of said United States Bdard of 
Tax Appeals by the United States Court of Appeals for the 
District of Columbia for the correction of the errors com¬ 
plained of and that a transcript of record in said pnited 
States Board of Tax Appeals duly authenticated as re¬ 
quired by law and by the rules of said Court of Appeals 
and said Board may be prepared and transmitted apd de¬ 
livered to said United States Court of Appeals for tfie Dis¬ 
trict of Columbia. j 

H A MIHILLS i 


Counsel for Petitioner, S 
917 Munsey Building, ! 
Washington, D. C. I 

60 Affidavit. i 

District of Columbia, ss: I 

H. A. Mihills, being dulv sworn says: I am one of the 
attorneys for the petitioner in this proceeding. I prepared 
the foregoing petition for review and am familiar with the 
contents thereof. The allegations of fact contained therein 
are true to the best of my knowledge, information and be¬ 
lief. This petition is not filed for purposes of delay and 
I believe the petitioner is justlv entitled to the relief sought. 

‘h. a. mihills. 

Subscribed and sworn to before me this 9th dav of June, 
1936. ‘ j 

DORIS M. CLAXTON 

(Seal) Notary Public 

My commission expires 2/15/41. j 

61 F. S. GAINES, j 

Counsel for Petitioned, 
1404-1412 Citv National 

- i 

Bank Bldg., Omaha^ 
Nebr. 


i 

I 

_L 
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Affidavit 

State of Nebraska, 

County of Douglas , ss: 

F. S. Gaines, being first duly sworn, states that he is one 
of the attorneys of record in the above cause; that he has 
read the foregoing petition for review and that he is fa¬ 
miliar with the statements contained therein and is dulv 
authorized to verify the same; and that the statements 
therein contained are true to the best of his knowledge, 
information and belief. 

F. S. GAINES. 

Subscribed and sworn to before me this 10 day of June, 
1936. 

HELEN V. CATHROE, 

(Seal) Notary Public. 

62 Filed June 13, 1936 

United States Board of Tax Appeals 
Docket Nos. 75104-76141 

City National Bank Building Company, Petitioner. 

v. 

Commissioner of Internal Revenue, Respondent. 

Notice of Filina Petition for Review 

To Herman Oliphant, Esq., 

General Counsel for the Treasury Department, 

V A • 

Washington, D. C. 

Please Take Notice that the petitioner, on the 13th day 
of June, 1936, filed with the Clerk of the United States 
Board of Tax Appeals at Washington, 1). C., a petition for 
review by the United States Court of Appeals for the 
District of Columbia of the decision of the Board hereto¬ 
fore rendered in the above entitled cause. A copy of the 
petition for review and the assignments of error as filed 
is hereto attached and served upon you. 

Dated at Washington, D. C., this iotli day of June, 1936. 

Respectfully, 

; H A MIHILLS, 

Counsel for Petitioner , 
917 Munsey Building, 
Washington, D. C. 
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I 

Personal service of the foregoing notice, together 

63 with a copy of the petition for review and assign¬ 
ments of error mentioned herein, is hereby acknowl¬ 
edged this 13th day of June, 1936. 

HERMAN OLIPHANT j 
General Counsel 
for the Treasury Department . 
Counsel for Respondent. 

64 Filed Feb. 2, 1937 I 

7 i 

United States Board of Tax Appeals 
Docket Nos. 76141 and 75104 j 

City National Bank Building Co., Petitioned , 

v. | 

i 

i 

Commissioner of Internal Revenue, Respondent. 

Statement of the Evidence 

Appearances: 

H. A. Mihills, C. P. A. appearing on behalf of the pe¬ 
titioner. 

Gerald W. Brooks, Esq., (Robert H. Jackson, Esq., 
General Counsel, Bureau of Internal Revenue) on be¬ 
half of the Commissioner of Internal Revenuie, Re- 
spondent. 

The above-entitled cases, having been dulv consolidated 
for hearing, came on for hearing on the 31st day Of Oc¬ 
tober, 1934, before Honorable J. Edgar Murdock, Member 
of the United States Board of Tax Appeals at Washington, 
D. C., pursuant to notice of hearing, whereupon the follow¬ 
ing proceedings were had and testimony taken, afte^* col¬ 
loquy between the Member and counsel. 

Upon motion of counsel for petitioner amendments to 
the petitions in these cases were offered and admitted by 
the Member, and upon motion of counsel for respondent, 
amendments to the answers to said petitions were offered 
and admitted by the Member. It was ordered that the 
record should show that amendments to the petition^ had 
been filed and general denials to the facts alleged therein 

i 

i 
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entered by the respondent, to be followed by the filing of 
formal amended petitions and answers thereto. 

Rufus E. Lee called as a witness by and on behalf 

65 of the petitioner, after being first duly sworn, was 
examined and testified as follows: 

Direct examination 

My name is Rufus E. Lee and I live at Omaha, Nebraska. 
I have been President of the petitioner corporation, City 
National Bank Building Co., continuously since its organi¬ 
zation in 1925. Its business is the operation of an office 
building located at the corner of 16th & Harney Streets in 
Omaha, Nebraska. The property consists of a sixteen story 
building. The basement is used as a storage, and also for 
a safety deposit vault. The first and part of the second 
floors are Used as stores, and entrance to a theater. The 
rest of the building is for general office purposes. The build¬ 
ing has been occupied and used for these purposes in each 
of the taxable years 1929, 1930, and 1931, and operated by 
the petitioner in each of those years. 

The total authorized capital stock of the petitioner cor¬ 
poration consists of 2,000 shares of $1.00 each, and is owned 
by Otis & Company of Cleveland, Ohio, and myself in equal 
proportions. It is a Delaware corporation. In 1925 and at 
the present time 1 am President of Rufus E. Lee & Co., con¬ 
ducting the business of investment bankers dealing in bonds 
and investments. 

Prior to 1925 I had been associated with one of the prin¬ 
cipal members of the firm of Otis & Company of Cleveland 
in the public utility business, and after we sold out our 
interest, we naturally, of course, were looking around 

66 for some investment, and this member suggested that 
this plight be a good time to buy up some office build¬ 
ings if thev were available out in our section. This member 
was also an investment banker which was the business of 
Otis & Company. I made some inquiry and found that we 
could buy the City National Bank Building from the then 
owners for $1,500,000.00. AVe took the matter up with 
Otis & Company, and they suggested that I furnish them the 
earnings statement which I supplied, and which was fur¬ 
nished to me by the former owners, showing that the earn¬ 
ings would be satisfactory, and they suggested that we could 
finance it by the sale of land trust certificates, and the issu- 
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ance of bonds for the indebtedness which would ajpproxi- 
mately supply the funds necessary to equalize the purchase 
price. I had not previously dealt, as an investment Danker, 
in land trust certificates. Out our way there had nbt been 
any land trust certificates offered for sale, and it wa? really 
a new form of financing to me. After it was explained to 
me, the general plan, it appeared to be a very good ^vay of 
financing because it left quite a portion of the investment 
running over a period to suit our own convenience. In other 
words, the larger portion of this investment could be Retired 
at any time that we saw fit, or could be left and carried 
along for a longer period. These land trust certificates were 
not measured as to time similar to a bond issue, or a mort- 
gage bond. Otis & Company told me at the time that the 
reason for suggesting this form of financing was that 
67 there was quite a demand in the State of Ohio at this 
moment for this form of securities due to the fact 
that where holders of bonds turned in for tax purposes, 
these bonds, the tax was quite heavy, whereas on these land 
trust certificates there was no tax in the State of Ohio, and 
that is where most of these certificates were placed. Rufus 
E. Lee & Co. joined with Otis & Company in the disposition 
of the land trust certificates as well as the bonds. 

Preliminary negotiations started in 1925. When I went 
down to Cleveland to report the progress I had made on 
this matter, and when we jointly agreed the price was all 
right and the earnings justified the investment, we imme- 
diatelv set the machinerv in motion to consummate the deal, 
and it was all consummated as one deal. At the same time 
definite arrangements were made with Otis & Compafiv as 
to the commission applicable to the flotation of the! land 
trust certificates. All of the plans with regard to the' land 
trust certificate financing were arranged prior to the organ¬ 
ization of the petitioner corporation and after we had 
agreed on the plan it was carried out just exactly thb way 
we had agreed upon it. 

Thereupon the petitioner introduced into evidence the 
following documents: As Petitioner’s Exhibit Xo. 12, a 
photostatic copy of the minutes of the meeting of the direc¬ 
tors of the petitioner held on May 25, 1925, said exhibit, con¬ 
sisting of six consecutive pages taken from minute book of 
the petitioner; as Petitioner’s Exhibit No. 3, photostatic 


i 
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copies of the minutes of a special meeting of the board of 
directors of petitioner, held on July 14, 1925, consist- 

68 ing of eight pages from the minute book of petitioner. 

I was familiar with the form and procedure fol¬ 
lowed in the land trust certificate financing followed bv the 
petitioner. The entire form of the transaction was set out 
in the minutes of a meeting of the Board of Directors of 
Citv National Bank Building Co. held at Cleveland Mav 25, 
1925, (Pet. Ex. dr2) which briefly stated were, conveyance 
of the property to the petitioner for a consideration of 
$1,500,000.00 by appropriate deed of conveyance, and con¬ 
veyance of the same property by deed to the Union Trust 
Co. of Cleveland as trustee, the simultaneous transaction bv 
the Union Trust Co. of entering into a lease with the peti¬ 
tioner for a term of 99 years with renewal forever, and at 
the same time the Union Trust Co. entered into or executed 
an agreement and declaration of trust between itself and the 
holders of land trust certificates of equitable ownership in 
the Citv National Bank Building Co. situated in Omaha, 
Nebraska, leased to the Citv National Bank Building Co., 
and at the same time a first mortgage was executed by the 
petitioner, in favor of the Cleveland Trust Co. as trustee, 
known as the 6%% first mortgage leasehold sinking fund 
bonds. I was familiar with each one of those steps taken. 

A special meeting of the Board of Directors of City Na¬ 
tional Bank Building Co., the petitioner, was held in the 
office of the company on Tuesday, July 14, 1925 (Pet. Ex. 
ir3). The purpose of the meeting was stated to be to re¬ 
ceive the report of the officers in connection with the pur¬ 
chase and financing of the Citv National Bank Build- 

69 ing property, as embodied in its resolution adopted 
at the meeting held in Cleveland, Ohio, May 25, 1925. 

Thereupon the petitioner introduced into evidence the 
following documents: As Petitioner’s Exhibit No. 4, the 
printed copy of the indenture of lease by and between the 
Union Trust Company and City National Bank Building 
Company dated June 1, 1925; as Petitioner’s Exhibit No. 5, 
a printed copy of an agreement and declaration of trust be¬ 
tween the Union Trust Company of Cleveland, Ohio, as 
trustee and the holder of the land trust certificate dated 
June 1, 1925; as Petitioner’s Exhibit No. 6, a printed copy 
of the first mortgage trust deed from the City National 
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Bank Building Company to the Cleveland Trust Company 
of Cleveland, Ohio, dated June 1, 1925; as Petitioner’s Ex¬ 
hibit No. 7, a photostatic copy of a land trust certificate 
issued by the City National Bank Building Company; as 
petitioner’s Exhibit No. 8, a photostatic copy of ja first 
mortgage leasehold sinking fund gold bond of the Ciltv Na¬ 
tional Bank Building Company. 

As participants in the sale or flotation of the lancji trust 
certificates of petitioner, the Rufus E. Lee & Company, in¬ 
vestment bankers, advertised with their regular printed 
circular, setting forth some of the sales points in the cir¬ 
cular. These circulars were distributed to prospective in¬ 
vestors. It is a circular entitled, “Land Trust Certificate, 
City National Bank Building Company,” and has thej name 
of Rufus E. Lee & Company stamped on it. We distributed 
similar information with regard to the $600,000.00 City Na¬ 
tional Bank Building leasehold bond issue, just as 
70 we usually do in all of those cases in distribution of 
securities. The general form of the circular with 
respect to land trust certificates and with respect to the 
leasehold mortgage bond was similar or identical. 

The transactions with respect to issuance of land trust 
certificates and leasehold mortgage bonds were recorded as 
the opening entries of the corporation in its journal and 
entries were recorded relating to the various parts bf the 
financing transaction in 1925 showing the original issue, 
and the price at which they were sold and the net amount 
received. The entries really explain themselves. It} was 
for the purpose of having the books show that from a prac¬ 
tical standpoint the company owned the property. There¬ 
upon the petitioner introduced into evidence as Petitioner’s 
Exhibit No. 10, a photostatic copy of said journal, papes 1 
and 2, and pages 355, 356 and 357, to which offer thje re¬ 
spondent objected as follows: j 

Mr. Brooks: The respondent objects to the proffered evi¬ 
dence in that form, your Honor. It appears from Refer¬ 
ence to the journal entries on pages 355, 356 and 357 that 
they contain statements of opinion and expressions of be¬ 
lief that amount to self-serving declarations, and it futther 
appears that the journal entries on pages 355, 356 and 357 
were made January 1933, a date subsequent to the vjears 
involved in this proceeding, and I consider the evidence im- 
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proper, and incompetent and immaterial, and I object to the 
evidence in the form submitted because of these expressions 
of opinion appearing on the last three pages. 

71 Such objections were overruled by the Member, 

to which ruling respondent duly excepted, and the 
documents referred to were received in evidence and marked 
Petitioner’s Exhibit No. 10. 

The rental of $55,000.00, which is referred to in the lease 
indenture, was arrived at by a computation on the basis 
of 5%% on the total issue of indentures outstanding, which 
was payable quarterly. The land trust certificates bore the 
rate of 5*4%, which totals $55,000.00. 

Thereupon the petitioner introduced into evidence a stip¬ 
ulation entered into between the petitioner and respondent. 

Most of the land trust certificates were sold to investors 
located in the State of Ohio. The net proceeds received 
from the sale of the land trust certificates was $930,000.00, 
representing 93%. I would not have sold the property, 
which was conveyed by deed to the Union Trust Co. as 


trustee on June 1, 1925, for $930,000.00, for we had 
72 already agreed to pay $1,500,000.00. We had to pro¬ 
vide the $1,500,000.00 for retirement so that we could 
not sell for $1,000,000.00 something that cost us $1,500,- 
000.00, but it was our particular mode of financing that re¬ 
quired us to give technically a deed to the property, but re¬ 
taining at the same time the right to take back the certificate 
any time that we wanted to. In addition to the proceeds 
from sale of the land trust certificates we received $540,- 
000.00 as proceeds of the total issue of $600,000.00 leasehold 
mortgage bonds. The balance of the $1,500,000.00 was made 
up by the stockholders of the petitioner. 

In saying that the balance was made up by the stock¬ 
holders, I meant that it took some more cash than the pro¬ 
ceeds on the bond and the certificate to make the full one 


and a half million dollars. A commission of $25,000.00 was 
paid on the sale, so $1,525,000.00 had to be paid. The com¬ 
bined proceeds of $935,000.00 and $540,000.00 was $1,470,- 
000.00. The difference between that and $1,525,000.00 was 
what the stockholders put up. Otis & Company put up 
50% of it and I put up the other 50%. The City National 
Bank Building Company of the Nebraska corporation re¬ 
ceived the full $1,500,000.00 in cash. We had an appraisal 
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made of the property before purchase from the Nebraska 
corporation. This was required by the bankers before 
agreeing to purchase the securities. We were guided by 
that appraisal in making our purchase of the property. 

All of the land trust certificates were sold by the fnvest- 
ment bankers to the public. 

i 

73 Cross examination 

The journal entries (Pet. Ex. #10) show that we paid 
$940,000.00 for the stock of the City National Bank Building 
Co., a Nebraska corporation. This was subject to a mort¬ 
gage of $560,000.00 against the property which was; to be 
paid off by our company, a Delaware corporation. We paid 
off the $560,000.00 mortgage of the Nebraska corporation 
out of the proceeds of the sale of our land trust certificates 
and leasehold mortgage bonds. We gave to the vendor 
stockholders of the Nebraska corporation $940,000.00, re¬ 
ceiving whatever equity they had in the property. We got 
all of the stock and whatever they had and immediately put 
the property over into the other company, City National 
Bank Building Co. (the petitioner). The Nebraska corpora¬ 
tion was dissolved after transferring its properties to peti¬ 
tioner. 

As President of the Rufus E. Lee & Co., investment bank¬ 
ers, I made an investigation of the earnings of the; City 
National Bank Building Co. I did it as an individual in 
connection with the option to purchase the stock which I had 
obtained. I was satisfied with the result of the investiga¬ 
tion and disclosed a satisfactory condition to Otis & Com¬ 
pany. Tlie Union Trust Co. acquired an interest ip the 
property simply because we wanted them to act as trustee. 
We gave them a deed. In order to earn’ out our financing 
program we were required to give the Union Trust Co. a 
warranty deed on the property. A lease was signed between 
the Union Trust Co. and the Citv National Bank 

74 Building Co. at the same time, as part of one trans¬ 
action. Under that lease the City National Bank 

Building Co. was required to keep the property insured! and 
to make repairs. We have operated in accordance mth 
those requirements as near as we knew how. 

On line 13 of the income tax return of City National Bank 

Building Co. for the year 1929 we deducted $55,000.00, efiar- 

! 
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acterized on the return as rent. The same deductions were 
made on the 1930 and 1931 returns of petitioner. In the 
1929 return we deducted $5,950.00 as amortization on this 
leasehold. 

We sold to the public the $600,000.00 of 6M>% first mort¬ 
gage leasehold bonds referred to in first mortgage trust 
deed to the Cleveland Trust Co. (Pet. Ex. #6). They were 
sold through Otis & Company and Rufus E. Lee & Co. and 
held them out to the public according to the description con¬ 
tained in the advertising circulars. Tliev were a first mort- 
gage on the lease, junior to the land trust and are called 
first mortgage bonds. I received a commission of $25,000.00 
as agent in finding the property. The commission was paid 
by the petitioner, by agreement of its stockholders. 

Redirect examination 


The bonds are described on their face as Citv National 
Bank Building 6V*j>% first mortgage leasehold sinking fund 


gold bonds. They are in the same form as the customary 
type of first mortgage real estate bonds. The bonds of peti¬ 
tioner are not a direct mortgage upon the property. To 

that extent thev differ from the customarv form of mort- 

* • 

gage bonds. 

The deduction of $5,950.00 as amortization of 
75 leasehold was recorded upon the books because of 
advice from the Internal Revenue Department that 
that was all they would allow, and up to this time was all 
we had been allowed. We subsequently filed amended re¬ 
turns accompanied by refund claims on the basis of the con¬ 
tention advanced in this controversy. 

H. R. Harris called as a witness bv and on behalf of the 
petitioner, after being first duly sworn, was examined and 
testified as follows: 


Direct examination 


Mv name !is H. R. Harris. I live in Cleveland. I am 
Vice President in charge of the corporation trust depart¬ 
ment of the Central United National Bank of Cleveland. 
We became successor trustees for the land trust certificates 
issue, succeeding the Union Trust Co. in July of this year. 
This was occasioned by the closing of the Union Trust Co. 
We were appointed by more than the required 75% of the 
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certificate holders. We received the appointment by deed 
of conveyance from the Union Trust Co. after a meeting of 
the certificate holders called by the representative of the 
banking department in charge of the Union Trust (fo. as 
part of the general program for removing business i from 
that corporation’s trust department. At that meeting of 
certificate holders a committee was appointed by the certifi¬ 
cate holders present, and the committee made a broadcast 
report to all of the certificate holders of record setting out 
the situation which called for the appointment of a 

76 successor trustee, and recommended the Central 
United National Bank be appointed to that trust, and 

enclosed a form for written consent to be returned by the 
certificate holders. That was in the summer of 1934. The 
reason for selection of our company or of an Ohio company 
was that in the communication from this committee repre¬ 
senting certificate holders, formed at the first meeting, at 
which meeting, of course, all of the certificate holders \vere 
not represented, as 1 recall, it was set out that the commit¬ 
tee’s investigation indicated that out of the million dollars 
of certificates outstanding 68 or 70 per cent were lielicl in 
Ohio bv 218 or 220 out of 275 certificate holders, and that 
was one of the bases for the conclusion made by the com¬ 
mittee that the successor trustee be a Cleveland bank. The 
same duties and functions and responsibilities were Con¬ 
ferred upon the Central United National Bank as had pre¬ 
viously been conferred upon the Union Trust Co. as trustee. 

Prior to my connection with the Central United National 
Bank I was in the investment business. 1 started in 1|919 
with Field, Richards & Co., an investment house haying 
offices in Cleveland and Cincinnati. Later, by change in 
name, an additional partner being taken in, that firm be¬ 
came Richards, Parrish & Lamson. I continued with them 
until October 1923, when that firm consolidated with lljer- 
rick & Co., and I continued my same business connections 
with that firm from 1923 until 1930. Each of these com¬ 
panies were engaged in business as investment bankers, 
dealing in corporation securities, etc. 

I am familiar with the various forms of real estate 

77 financing prevailing in or about 1925. There had 
been a new development in the years immediately 

preceding 1925 in Ohio in real estate financing, in the form 




66 CITY NATIONAL BANK BLDG. CO. VS. GUY T. HELVERING. 


of land trust certificate issues, and my recollection is that 
there was more land trust certificate financing being done 
during that period than there was of first mortgage real 
estate bond financing. Tn refreshing my recollection upon 
this point I checked through a manual of real estate securi¬ 
ties issued bv another Cleveland institution which was ac- 
* 

cepted and in common use at that time. It was the Man¬ 
ual of Real Estate Securities prepared in printed pamphlet 
form. I was personally selling securities of this type, the 
land trust certificate type, and real estate bonds in or about 
the year 1925. The land trust certificates were a more pop¬ 
ular means of financing at that time because it developed 
out of the then existing tax situation in Ohio under which 
the first mortgage bonds were literally subject to the per¬ 
sonal property tax which amounted to 2.50 or 2.55 or 2.60. 
The result was that those bonds became undesirable for a 


great many types of investments, investors who had to make 
public their holding for instance, such as a testamentary 
trust, and in those cases where the conscience of an investor 
required him literally to conform to the letter of the tax 
requirement obviously could not buy these bonds and retain 
them. This tax was onlv on first mortgage bonds in Ohio 
at that time and land trust certificates were tax-exempt. 

That was the principal distinction which I made as a 
78 seller of securities and as a layman. 1 regarded both 
the land trust certificate issues and mortgage bond 
issues as being merely forms of financing 

Each of the originals of the instruments, petitioner’s ex¬ 
hibits #4 and 5, have been placed in our custody, but the 
mortgage trust deed, petitioner’s exhibit rr6, was retained 
bv the Cleveland Trust Co. as trustee. Each of these in- 

•t 

struments were recorded at the same hour and minute on 


June 1, 1925. Our company became trustee by formal con¬ 
veyance on July 9, 1934. 


Cross examination 


The basis of my answer that each of the instruments were 
recorded at the same time was inspection of the usual re¬ 
cording stamp. I noticed the date filled in. 

Thereupon petitioner rested its case. 

No evidence was offered on behalf of the respondent. 
Whereupon the hearing was concluded. 
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The foregoing is all of the material evidence adduced 
at the hearing before the Board of Tax Appeals, and the 
same is approved by the undersigned, as attorney fcir the 
petitioner on review. ! 

H A MIHILLS 

Attorney for Petitioner o)i Review. 

The foregoing is all of the material evidence adduced at 
the hearing before the Board of Tax Appeals and same is 
approved by the undersigned, Morrison Shafjroth, 

79 Chief Counsel for the Bureau of Internal Revenue, 

as attorney for the Commissioner of Internal Reve¬ 
nue. I 

(Signed) MORRISON SHAFROTH | 

Chief Counsel for the | 
Bureau of Internal Revenue. 

J i 

l 

The foregoing is all of the material evidence aclduce'jd at 
the hearing and in order that the same may be preserved 
and made a part of the record, this statement of evidence 

is duly approved and settled this.day of 

..,1937. | 

i 

| 

Member , United States Board of 

Tax Appeals. 

APPROVED 

(s) J. E. MURDOCK j 

80 Exhibit ~:2 j 

Minutes of Adjourned Meeting of Board of Directors of 
Citv National Bank Building Co. 

Cleveland, Ohio, May 25, 19251. 

Pursuant to adjournment of the last Directors’ meeting, a 
meeting of the Directors was held at 1759 Union Triist 
Building, at 10:30 o’clock A. M. Directors Little and Mhr- 
ting were present. Waiver of notice by Mr. Lee is attached 
to the minutes of the preceding meeting. 

Mr. Marting stated that Mr. Lee had an option to pur¬ 
chase all of the capital stock of City National Bank Build¬ 
ing Company, a corporation of the State of Nebraska, for 
$940,000. That he offered to assign this option to the Com- 
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panv, if the Company would accept the option and agree to 
exercise the option. That the stock had been deposited with 
the State Bank of Omaha at Omaha, Nebraska, with instruc¬ 
tions to deliver the stock to Mr. Lee, or his assigns, upon 
the payment of the purchase price therefor. 

Upon motion, duly made and seconded, it was unani- 
mouslv— 

Resolved: That this Company accept the assignment of 
the option to purchase the stock of City National Bank 
Building Company, a Nebraska corporation, for $940,000., 
and agree with Mr. Lee that such option be exercised on or 
before June 1, 1925. 

Mr. Marting then reported through Mr. Lee that negotia¬ 
tions had been had with Otis & Company for the financing 
to effect the purchase of this stock. The situation was out¬ 
lined substantiallv as follows: 

That the City National Bank Building Company owns a 
parcel of land known as Lot Number Four and the west 
half of Lot Number Three in Block 147, in Omaha, 
81 Nebraska, having a frontage of 99 ft. on the south 
side of Harney Street and a depth of 132 ft. on the 
east side of Sixteenth Street. That the said land was im¬ 
proved with a sixteen story modern store and office build¬ 
ing. That the property was subject to a mortgage to the 
Northwestern Mutual Life Insurance Company in the un¬ 
paid principal amount of $560,000. That it is proposed to 
acquire the stock of the City National Bank Building Com¬ 
pany and cause this company to be liquidated and the assets 
of said company acquired by this Company. That this 
Company would then convey said premises to The Union 
Trust Company (of Cleveland, Ohio), and take back a lease 
for ninety-nine years, renewable forever, at the rental of 
$55,000. per year, plus Trustee’s fees of $12(X). per year, 
said lease to be dated June 1, 1925, rental to be payable in 
equal quarterly installments, in United States gold coin, the 
lease to contain an option to purchase on behalf of the les¬ 
see at any rent-paying date, at $1,050,000. That The Union 
Trust Company would then execute a Declaration of Trust 
and issue one thousand shares of equitable ownership in 
the fee simple title to the property. That Otis & Company 
would underwrite the sale of said certificates at $1000. per 
share, less 7% per cent, selling commission. Further, that 
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Otis & Company would purchase an issue of $600,000. 6%% 
First Mortgage Leasehold Sinking Fund Gold Bon$s, se¬ 
cured by First Mortgage upon the leasehold estate cheated 
by lease from The Union Trust Company, the Bonds to be 
dated June 1,1925, to be due June 1,1940. That there would 
be a Sinking Fund of $58,000. per year, which would be used 
to pay interest and retire Bonds by purchase or redemption 
before maturity. That the Bonds would be purchasjed by 
Otis & Company at 90% per cent, of the principal amount 
thereof. ! 

82 Upon motion by Mr. Marting, seconded by Mr. 

Little, it was, by an aye vote, all Directors voting aye, 
unanimouslv— j 

Resolved: That the procedure outlined be ratified and 
approved by the Board of Directors. That the President or 
Vice-President and Secretary be authorized to do any and 
all things necessarv and incident to carrving out the trails- 
actions therein set forth. j 

Resolved: That the President of the Company be author¬ 
ized to purchase the stock of City National Bank Building 
Company and to pay therefor the sum of $940,000., and that 
upon the acquisition of said stock the President or Vice- 
President be authorized to take such action as a stockholder 
which he deems necessary or advisable to carry out the 
liquidation and dissolution, if necessary, of City National 
Bank Building Company, and to cause the assets of said 
Company to be conveyed to City National Bank Building 
Co., a corporation of Delaware. 

Further Resolved: That upon the acquisition of title to 
Lot Number Four and the west half of Lot Number Three, 
all in Block 147, in the City of Omaha, Douglas Coiinty, 
Nebraska, this Company make, execute and deliver to The 
Union Trust Company (of Cleveland, Ohio), a warranty 
deed of said premises. 

Further Resolved: That this Company enter into a Nine¬ 
ty-Nine Year Lease of said premises, renewable forever, 
with said The Union Trust Company, as Lessor, and C ;+ v 
National Bank Building Co., as Lessee, said Lease to oe 
dated June 1, 1925, rentals payable to be $55,000. per an¬ 
num, plus Trustee’s charges of $1200. per annum, payable 
in equal quarterly installments and in United States $old 
coin, at the office of the Lessor in the City of Cleveland, 
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Ohio; said Lease to have an opition to the Lessee to pur¬ 
chase the premises on any rent-paying date, at $1,050,000., 
plus the expenses of exercising the option. 

Further Resolved: That the form of Lease this day pre¬ 
sented to the meeting be ratified and approved; that the 
same be signed bv the President or Vice-President and Sec- 
retary, and that their signatures be conclusive evidence as 
to the approval by the Company of the form and contents 
of said Lease. 

Further Resolved: That the form of the Declaration of 
Trust and Land Trust Certificates to be executed by said 
The Union Trust Company, as Trustee, covering said prem¬ 
ises, be approved, and that said Trustee be author- 
83 ized and requested to execute and deliver the Land 
Trust Certificates to be issued thereunder, upon the 
order of the President or Vice-President or Treasurer of 
this Company. 

Further Resolved: That this Company make, execute and 
deliver an issue of $600,000. principal amount of 6 Vl>% First 
Mortgage Leasehold Sinking Fund Gold Bonds, said Bonds 
to be dated June 1, 1925, and to mature June 1,1940, to bear 
interest at the rate of 6 V> c /( per annum, payable semi-annu¬ 
ally on June 1 and December 1 in each year, both principal 
and interest to be payable in United States gold coin, the 
Bonds to be redeemable at 107 y* for the first vear and at 
redemption prices diminishing one-half of one per cent, for 
each succeeding vear thereafter. 

Further Resolved: That to secure the payment of the 
principal and interest of said Bonds, this Company make, 
execute and deliver to The Cleveland Trust Company (of 
Cleveland, Ohio), as Trustee, its First Mortgage Trust 
Deed, to be dated June 1, 1925, conveying as security its 
leasehold estate created by Indenture of Lease dated June 


1, 1925, between The Union Trust Company, Trustee, as 
Lessor, and this Company, as Lessee, covering the premises 
known as Lot Number Four and the west half of Lot Num¬ 


ber Three, all in Block 147, in the City of Omaha, Douglas 
County, Nebraska, said premises having a frontage of 99 
ft. on the south side of Harney Street and a depth of 132 
ft. on the east side of Sixteenth Street. That said First 


Mortgage Trust Deed and said Bonds be signed on behalf 
of the Company by its President or Vice-President and by 
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its Secretary or Assistant Secretary, and the interesjt cou¬ 
pons to be attached to the Bonds be signed by the facsimile 
signature of the Treasurer of the Company, and thht the 
signatures of such officers be conclusive evidence as to the 
approval by the Company of the form and substance of 
said First Mortgage Trust Deed, Bonds and coupons.! 

Further Resolved: That Land Trust Certificates Repre¬ 
senting the entire beneficial interest in said property be 
sold through Otis & Company, at $1000. per share, pliis ac¬ 
crued rentals, less selling commission of 7% per cent.!, and 
that said issue of Bonds be sold to Otis & Company at 90% 
per cent, of the principal amount thereof, plus accrued in¬ 
terest. ] 

Further Resolved: That the officers of the Company be 
authorized on behalf of the Company to do any and all 
things necessary or incident to carrying out any of the 
transactions herein mentioned. j 

Further Resolved: That the officers of the Company be 
authorized to arrange for the payment of the mortgage on 
said property to the Northwestern Mutual Life Insurance 
Company. 

84 There being no further business, the meeting; ad¬ 
journed. j 

II. A. MARTING, j 
Secretary. 

85 Waiver of Notice | 

We, the undersigned, Directors of City National Bank 
Building Co., hereby waive notice of a special meeting of j the 
Directors, held May 25, 1925, and do ratify and adopt the 
action taken as shown by the preceding minutes. 

J. C. LITTLE 
H. A. MARTING j 

86 Exhibit its j 

Citv National Bank Building Co. I 

- i 

Special Meeting of Board of Directors. 

Omaha, Nebraska, j 
July 14, 1925—10:00 A.jM. 

i 

A special meeting of the Board of Directors of City Na¬ 
tional Bank Building Co. was held in the office of the com- 
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pany, Room 210 City National Bank Building, Omaha, Ne¬ 
braska, at ten o’clock A. M., on Tuesday, July 14th, 1925. 
Those present were Rufus E. Lee and Helen M. Lee; ab¬ 
sent, Monnis \Y. Smith. 

Rufus E. Lee presided at the meeting and Helen M. Lee 
acted as secretary thereof. 

The secretary read the following notice of the meeting 
which had been mailed to each of the directors on July 5th, 
1925: 

“You are lierebv notified that there will be a meeting of 
the Board of Directors of City National Bank Building Co. 
in Room 210, City National Bank Building, Omaha, Nebras¬ 
ka, on Tuesday, July 14th, 1925, at 10:00 o'clock A. M., for 
the purpose of receiving the report of the officers of the 
company with reference to certain matters and instructions 
of the Board in regard to taking over the City National 
Bank Building all of which instructions were set forth in a 
resolution of the Board, adopted at its meeting in Cleveland, 
Ohio, on May 25th, 1925. 

Helen M. Lee 
Secretary” 

The chairman then stated that the purpose of the meeting 
was to receive the report of the officers in connection with 
the purchase and financing of the property known as City 
National Bank Building. 

Thereupon the president of the company reported that 
the instructions of the Board, as embodied in its resolution 
adopted at the meeting held in Cleveland, Ohio, May 
87 25th, 1925, had been carried out and concluded as fol¬ 

lows : 

A. Under date of May 27th, 1925, the Northwestern Mu¬ 
tual Life Insurance Company executed a Release of Mort¬ 
gage on the property known as the City National Bank 
Building, and said Realease was on June 5th, 1925, dis¬ 
charged of Record in the Register of Deeds office in Doug¬ 
las County, Nebraska, being entered in Book 596 at Page 
445. Said executed Release will be found with other papers 
in the company's safety deposit box in the vaults of The 
State Bank of Omaha, the Release being in the following 
form: 
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“Release of Mortgage. | 

Know All Men by These Presents, That The Northwest¬ 
ern Mutual Life Insurance Company, a corporation organ¬ 
ized and existing under the laws of Wisconsin, doe^ hereby 
acknowledge satisfaction and payment in full of ascertain 
mortgage, bearing date the fifth day of June, A. D. 1917, 
executed by City National Bank Building Company, a cor¬ 
poration duly created, organized and existing under! and by 
virtue of the laws of the State of Nebraska, to The North¬ 
western Mutual Life Insurance Company, which mortgage 
was duly received in the office of the Register of Dbeds of 
the County of Douglas in the State of Nebraska, on tljie nine¬ 
teenth day of June, A. D. 1917 at 3:45 o’clock P. M., jand re¬ 
corded in Vol. 453 of Mortgages, on page 285, and does here¬ 
by release the same. 

(W y» L 3 and all L 4, B 147, Omaha.) | 

In Witness Whereof, The Northwestern Mutual Life In¬ 
surance Company has caused its corporate seal to be! hereto 
affixed, and these presents to be executed by P. R. Sanborn, 
Vice-President thereof, and attested by its Assistant! Secre¬ 
tary. | 

Dated at Milwaukee, Wis., this twenty-seventh ^lav of 
May, A. D. 1925. 


TIIE NORTHWESTERN MUTUAL LIFE 
INSURANCE COMPANY 

By P. R. Sanborn, Vice-President 
Attest T. J. Knox, Ass’t Secretary 


In presence of 
E. 0. Betts 
W. J. Farnham 


State of Wisconsin, County of Milwaukee, ss: 

Be it known, that on this twenty-seventh dav of May, 
A. D. 1925, before me, a Notary Public, in and for said 
County and State, personally came P. R. Sanborn, j Vice- 
President, and T. J. Knox, Assistant Secretary of The 
Northwestern Mutual Life Insurance Company, to me per¬ 
sonally known to be the persons who executed the forego¬ 
ing instrument, and acknowledged that they executed the 
same freely and voluntarily for the uses and purposes, men¬ 
tioned in it and as the free act and deed of the said Com- 
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pany, and that the corporate seal of the said Company was 
thereto affixed bv its authoritv. 

88 My Commission expires September 5, 1926. 

Given under my hand and notarial seal this twenty- 
seventh dav of Mav, A. D. 1925. 

F. P. PRICE 

Notary Public, 

i Milwaukee County, Wisconsin.” 

B. Under date of June 1st, 1925: 

1. All of the Common and Preferred Stock of Citv Xa- 

* 

tional Bank Building Company, a Nebraska corporation, 
was acquired by paying therefor the sum of $940,000.00; and 
all of the certificates representing both classes of stock out¬ 
standing were attached to the corresponding serial stubs in 
the original stock book and thereafter cancelled bv endors- 
ing thereon, “City National Bank Building Co., By Rufus 
E. Lee, President.” Said stock books are filed with other 
papers of the company. 

2. All of the assets of City National Bank Building Com¬ 
pany, a Nebraska corporation, were conveyed by Bill of 
Sale and Warranty Deed to City National Bank Building 
Co., a Delaware corporation, and thereafter said City Na¬ 
tional Bank Building Company, a Nebraska corporation, 
was dissolved, Notice and Certificate of Dissolution having 
been filed with the Secretary of State, whose receipt No. 
820, dated June 27th, 1925, was received in connection there¬ 
with. 

(a) Bill of Sale will be found with other papers in the 
company’s safety deposit box in the vaults of The State 
Bank of Omaha, and is in the following form: 

“Bill of Sale 

Know All Aren bv These Presents: That Citv National 

• • 

Bank Building Company, a corporation of the State of Ne¬ 
braska, in liquidation of all of its assets to City National 
Bank Building Co., a corporation of the State of Delaware, 
its sole stockholder, hereby sells, assigns, conveys, trans¬ 
fers, sets over and confirms, unto said City National Bank 
Building Co., the grantee, all of its property whatsoever, in¬ 
cluding all chattels, goods, moneys, credits, accounts, col- 
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i 

lections, fixtures, furniture, and any and all property what¬ 
soever. 

To Have and To Hold unto the said City National Bank 
Building Co. and its successors and assigns, forever, 

In Witness Whereof, City National Bank Building Com¬ 
pany has caused these presents to be signed by its officers 
thereunto duly authorized, as of June 1 , 1925. 

CITY NATIONAL BANK BUILDING 
COMPANY | 

By Rufus E. Lee, President | 
Attest: Clair Baird, Secretary 

In the presence of 
L. J. Meyer 

W. L. Idell j 

89 (c) Copy of Notice and Certificate of Dissolution 

and Receipt from the Secretary of State in connec¬ 
tion therewith, will be found with other papers in thS com¬ 
pany’s safety deposit box in the vaults of The State Bhnk of 
Omaha, and are in the following forms: j 

4 ‘Notice and Certificate of Dissolution of City Najtional 
Bank Building Company of Omaha, Douglas County, 
Nebraska. j 

Know All Men Bv These Presents: 

* i 

That at a meeting of the stockholder^ of the City Na¬ 
tional Bank Building Company duly held at the office of 
the corporation, on the 1st day of June, 1925, at which all 
the stockholders were present and voting, a resolutioii was 
duly offered and was unanimously adopted that the! said 
corporation cease to do business, and that the same b(^ dis¬ 
solved ; accordingly notice of such action and of the dissolu¬ 
tion of the said City National Bank Building Company is 
hereby given. 

In Testimony Whereof, witness the signature and the, cor¬ 
porate seal of the said City National Bank Building Com¬ 
pany hereto affixed by its duly authorized officers on thi^ 1st 
day of June, 1925. j 

CITY NATIONAL BANK BUILDING 
COMPANY | 

By Rufus E. Lee, President j 

Attest: Clair Baird, Secretary 


i 

! 


i 
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In presence of 
R. D. Clark 

State of Nebraska, County of Douglas, ss: 

Subscribed and sworn to before me this 1st dav of June, 
1925. 

MARIE M. MARR 

Notary Public 

Ary commission expires May 21, 1931. 

Receipt. 

Department of State. 

820. Lincoln, Nebr., June 27, 1925. 

Received from Wm. Baird & Sons, City National Bank 
Bldg., Omaha, Five and no/100—Dollars ($5.00) for fee for 
City National Bank Building Company. 

CHARLES W. POOL 
Secretary of State 
for the State of Nebraska. 

Bv C. R. LITTLEFIELD. 
Book-keeper to Sec’y of State. 

90 State of Nebraska, County of Douglas, ss: 

On this 1st day of June, A. D. 1925, before me, a Notary 
Public, duly commissioned and qualified in and for said 
county, personally came the above named Rufus E. Lee, 
President and Clair Baird, Secretarv, of Citv National Bank 
Building Company, who are personally known to me to be 
the identical persons whose names are affixed to the above 
instrument as President and Secretary of said corporation, 
and thev acknowledged the instrument to be their voluntary 
act and deed and the voluntary act and deed of said corpo¬ 
ration. 

Witness mv hand and official seal at Omaha in said 
* 

Countv the date aforesaid. 

W. I. IDELL 

Notary Public” 

My commission expires Feb. 10, 1928. 

(b) Warranty Deed will be found with other papers in 
the company’s safety deposit box in the vaults of The State 
Bank of Omaha, and is in the following form: 
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4 4 Deed 

Know All Men By These Presents: That City Rational 
Bank Building Company, a corporation of the State of Ne¬ 
braska, in consideration of the sum of One Dollar ($1.00) 
paid in hand, and in liquidation of the assets of the grantor 
to the grantee as sole stockholder thereof, does hereby 
grant, bargain, sell, convey and confirm, unto City National 
Bank Building Co., a corporation of the State of Delaware, 
the following described real estate, to-wit: j 

Situated in the City of Omaha, County of Douglas and 
State of Nebraska, and being known as Lot No. 4 ahd the 
West half of Lot No. 3, all in Block 147, said premises hav¬ 
ing a frontage of 90 feet on the south side of Harney Street 
and a depth of 132 feet to an alley along the East side of 
Sixteenth Street, be the same more or less, but subject to 
all legal highways. j 

Together with all of the tenaments, hereditaments and ap¬ 
purtenances to the same belonging, and all the estate!, title, 
claim and demand whatsoever of the grantor of, in or jto the 
same or any part thereof. j 

To Have And To Hold the above described premised, with 
the appurtenances, unto the said City National Bank Build¬ 
ing Co. and to its successors and assigns, forever. 

And the said City National Bank Building Company, for 
itself and its successors and assigns, does covenant with the 
said City National Bank Building Co., and its sqcces- 
91 sors and assigns, that it is lawfully seized of said 
premises, that they are free from all encumbrances 
except a party wall agreement dated February 15, 1893, re¬ 
corded in Book 12, Page 324, Douglas County, Nebraska, 
records, and a party wall agreement dated April 30, 11901, 
recorded in Book 19, Page 213, Douglas County, Nebraska, 
records, and except rights of parties in possession under 
leases for portions of the building upon said premises^ and 
except taxes and assessments for the year 1925 and there¬ 
after, which the grantee assumes and agrees to pay, and 
that it has good right and lawful authority to sell the same, 
and that it will, and its succesors and assigns shall, warrant 
and defend the same unto the City National Bank Building 
Co., and its successors and assigns, forever, against all law¬ 
ful claims and demands of all persons whomsoever, exjcept 
as above stated. 
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In Witness Whereof, City National Bank Building Com¬ 
pany has caused these presents to be executed by its Presi¬ 
dent and Secretary, thereunto duly authorized, this 1st day 
of June, A. D. 1925. 

CITY NATIONAL BANK BUILDING 
COMPANY 

By Rufus E. Lee, President 
Attest: Clair Baird, Secretary 

In the presence of 
L. J. Mever 
W. L. Idell 


State of Nebraska, County of Douglas, ss: 

On this 1st day of June, A. D. 1925, before me, a Notary 
Public, duly commissioned and qualified in and for said 
County, personally came the above named Rufus E. Lee, 
President, and Clair Bairs, Secretary, of City National 
Bank Building Company, who are personally known to me 
to be the identical persons whose names are affixed to the 
above instrument as President and Secretary of said corpo¬ 
ration, and they acknowledged the instrument to be their 

voluntary act and deed and the voluntary act and deed of 
* » 

said corporation. 

Witness mv hand and official seal at Omaha in said 
* 

Countv the date aforesaid. 

W. L. IDELL 

Notary Public 

My commission expires Fob. 10, 1928. 

State of Nebraska, County of Douglas, ss: 


Entered on Numerical Index and filed for Record in the 
Register of Deeds office of said County the 1st day of June, 
A. D. 1925, at 1:20 o’clock P. M. Book 519 of Deeds, page 
376. 

! HARRY PEARCE 

Register of Deeds 


92 3. In connection with the financing of the purchase 

of Citv National Bank Building, a Warranty Deed 
running to The Union Trust Company of Cleveland, Ohio, 
was prepared, executed and recorded in the office of the 
Register of Deeds in Douglas County, Nebraska and there- 
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after delivered to The Union Trust Company; said Deed 
being in the following words and figures: 

‘ 4 Deed. j 

Know All Men By These Presents: That City National 
Bank Building Co., a corporation of the State of Delaware, 
in consideration of the sum of One Dollar ($1.00) to it in 
hand paid, and other good and valuable considerations, does 
hereby grant, bargain, sell, convey and confirm unto The 
Union Trust Company (of Cleveland, Ohio), the following 
described real estate, to-wit: 

Situated in the City of Omaha, County of Douglas and 
State of Nebraska, and being known as Lot No. 4 ahd the 
west half of Lot No. 3, all in Block 147, said premises hav¬ 
ing a frontage of 99 feet on the south side of Harney Street 
and a depth of 132 feet to an alley along the east side of 
Sixteenth Street, be the same more or less, but subject to 
all legal highways. | 

Together with all of the tenaments, hereditaments and 
appurtenances to the same belonging, and all the estate, 
title, claim and demand whatsoever of the grantor of, in, or 
to the same or any part thereof. 

To Have And To Hold the above described premises,! with 
the appurtenances, unto the said The Union Trust Com¬ 
pany and to its successors and assigns forever. 

And the said City National Bank Building Co., for itself 
and its successors and assigns, does covenant with the; said 
The Union Trust Company and its successors and assigns, 
that it is lawfully seized of said premises, that they are free 
from all encumbrances except a party wall agreement dated 
February 15, 1893, recorded in Book 12, Page 324, Douglas 
County, Nebraska, records, and a party wall agreement 
dated April 30,1901, recorded in Book 19, Page 213, Doug¬ 
las County, Nebraska, records, and except rights of pai’ties 
in possession under leases for portions of the building! up¬ 
on said premises, and except taxes and assessments for the 
year 1925 and thereafter, and that it has good right and 
lawful authority to sell the same, and that it will an^ its 
successors and assigns shall, warrant and defend the s^me 
unto the said The Union Trust Company, and its successors 
and assigns, forever, against all lawful claims and demands 
of all persons showsoever, except as above stated. I 
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In Witness Whereof, City National Bank Building Co. 
has caused these presents to be executed by its Pres- 
93 ident and Secretary, thereunto duly authorized, this 
1st day of June, A. D. 1925. 

CITY NATIONAL BANK BUILDING CO. 

1 By Rufus E. Lee, President. 

i Attest: Henry A. Mailing, 

Secretary. 

In the presence of 
L. J. Mever 
W. L. Idell 

State of Nebraska, County of Douglas, ss: 

On this 1st day of June, A. D. 1925, before me, a Notary 

Public, duly commissioned and qualified in and for said 

County, personally came the above named Rufus E. Lee, 

President, and Henrv A. Martins:, Secretarv, of Citv Na- 

tional Bank Building Co., who are personally known to me 

to be the identical persons whose names are affixed to the 

above instrument as President and Secretarv of said cor- 

poration, and they acknowledged the instrument to be their 

voluntary act and deed and the voluntary act and deed of 
% * 

said corporation. 

Witness my hand and official seal at Omaha in said 
Countv the date aforesaid. 

W. L. IDELL 

Notary Public 

My commission expires Feb. 10, 192S. 

State of Nebraska, County of Douglas, ss: 

Entered on Numerical Index and filed for Record in the 
Register of Deeds office of said County the 1st day of June, 
A. D. 1925, at 1:20 o’clock P. M. Book 519 of Deeds at 
Page 378. 

HARRY PEARCE 

; Register of Deeds.” 


4. A Ninety-nine Year Lease was entered into between 
The Union Trust Company and City National Bank Build¬ 
ing Co. Extra copies of the form of lease as printed will 
be found in the company’s safety deposit box in the vaults of 
The State Bank of Omaha; the form of said Lease being in 
the following words and figures: 
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Exhibit #4 
Indenture of Lease 
By and Between 
The Union Trust Company 
and 

Citv National Bank Building Co. 


Dated June 1, 1925 

Filed June 1, 1925, as Instrument No. 9, Miscellaneous 
Records, Douglas County, Nebraska. 

95 This Indenture of Lease, (hereinafter sometimes 
referred to as “Lease”), dated for convenience!June 
1, 1925, but actually delivered June 1st, 1925, by and be¬ 
tween The Union Trust Company, a corporation organized 
and doing business under the laws of the State of Ohio,! with 
its principal office in the City of Cleveland, Ohio, Trustee 
for such persons, partnerships, associations or corpora¬ 
tions as may be or become the owners of Land Trust 

Certificates which mav at anv time be issued in accordance 

• * 

with the provisions of an Agreement and Declaration of 
Trust dated for convenience June 1, 1925, to be filed ip the 
office of the Register of Deeds of Douglas County, Nebraska, 
following the filing of this Lease for record, as Lessor 
(hereinafter sometimes designated and referred tp as 
“Lessor”), and City National Bank Building Co., ajcor¬ 
poration organized and doing business under the laws of 
the State of Delaware, and having an office in the City of 
Omaha, Nebraska, as Lessee (hereinafter sometimes desig¬ 
nated and referred to as “Lessee”), 

\ 

Witnesseth: j 

Article One. 

Premises and Term. 

That the Lessor for and in consideration of the rent pnd 
additional amounts, to be paid, of the rights reserved, and 
of the covenants and agreements hereinafter set forth to 
be kept, performed and observed by the Lessee, has demised 


CITY 

94 
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and leased, and by these presents does demise and lease, 
unto the Lessee, the following described real estate: 

Situated in the Citv of Omaha, Countv of Douglas and 
State of Nebraska and being known as Lot No. 4 and the 
west half of Lot No. 3, all in Block 147, said premises having 
a frontage of 99 feet on the south side of Harney Street and 
a depth of 132 feet to an alley along the east side of Six¬ 
teenth Street, be the same more or less but subject to all 
legal highways. 

Subject, however, to party wall agreement dated 
96 February 15, 1893, recorded in Book 12, Page 324, 
Douglas County, Nebraska, records. 

Subject, also, to party wall agreement dated April 30, 
1901, recorded in Book 19, Page 213, Douglas County, Ne¬ 
braska, records. 

To Have and to Hold the above described lands and prem¬ 
ises, with all the rights, privileges, easements and appur¬ 
tenances thereunto belonging or appertaining, unto the 
Lessee for and during the term of ninetv-nine (99) vears 
commencing on June 1, 1925, and ending at midnight May 
31, 2024, and renewable for further terms of ninety-nine 
(99) years upon the terms and subject to the conditions as 
expressed in Article Twenty Seven of this Lease, unless the 
term of this Lease is, before the expiration thereof, sooner 
terminated as hereinafter provided. 

Article Two. 

1 Rentals and Other Pavments. 

•r 

Section 1. The Lessee, in consideration of the leasing of 
the premises aforesaid and of the other rights hereby 
granted, does hereby covenant and agree to and with the 
Lessor to pay the Lessor as rent for said demised premises, 
at the office of the Lessor in the City of Cleveland, Ohio, or 
such bank, trust company or office, or to such person in 
Cleveland, Ohio, as said Lessor shall from time to time des¬ 
ignate in writing to receive such rent and if Lessor shall 
not have an office in the City of Cleveland, Ohio, and in de¬ 
fault of such designation, then at the demised premises, a 
yearly rental of Fifty-five Thousand Dollars ($55,000) for 
each of the vears of said term and anv renewal thereof, to 
be paid in equal quarterly installments of Thirteen Thou- 
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sand, Seven Hundred and Fifty Dollars ($13,750) each, pay¬ 
able on February 15, May 15, August 15, and November 15 
in each year, the first quarterly payment being payable Au¬ 
gust 15, 1925, covering the first quarter of the term hereby 
demised, to-wit: from June 1,1925, to August 31,1925 r 

Section 2. As a further consideration for thp leas- 
97 ing of said premises and of the other rights granted 
hereby, the Lessee further agrees to pay to the 
Lessor as Trustee under the Agreement and Declaration of 
Trust referred to in the first paragraph of this Lease, and 
to any successor trustee appointed under the terms of the 
trust created by said Trust Agreement, at the place pro¬ 
vided in Section 1 of this Article, the sum of Two Thousand 
Four Hundred and Fifty Dollars ($2450) for the first year 
of said term and thereafter the sum of Twelve Hundred 
Dollars ($1200) for each year of this Lease, and of ally re¬ 
newal thereof, payable in equal quarterly installments of 
Three Hundred Dollars ($300) each on February 15,j May 
15, August 15, and November 15, of each year, and the 
Lessee further agrees to pay any and all charges and ex¬ 
penses of every kind, character or description in connec¬ 
tion with the management, operation or control of ! said 
trust or with respect to the operation by the Lessor orj any 
trustee as aforesaid of the leased premises. | 

Section 3. Each and all of the amounts payable under 
Sections 1 and 2 of this Article, as well as all other amounts 
payable by the Lessee to the Lessor under the terms of! this 
Lease shall be paid in gold coin of the United States of 
America of or equal to the standard of weight and fineness 
as it existed June 1, 1925, provided, however, that the Trus¬ 
tee may at its option accept payment other than in gold coin 
aforesaid, subject to the provisions of Section 5 of Article 
Twentv-four of this Lease. 

Section 4. Payments provided to be made in this Article 
not paid when due shall bear interest at the rate of Eight 
Per Cent. (8%) per annum, payable quarterly. 

i 

Article Three. I 

j 

Option to Purchase. j 

i 

Section 1. The Lessee, on any rent paying day, provided 
it shall not at any such time be in default in the performance 
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or observance of anv of the covenants and conditions of this 
Lease, shall, upon giving to the Lessor at least sixty 
98 (60) days’ prior written notice, have the exclusive 

right, option and privilege of purchasing the Lessor’s 
interest in and to all of the demised premises, for the sum 
of One Million and Fifty Thousand Dollars plus all unpaid 
expenses an/or charges of the Lessor as Trustee and rea¬ 
sonable compensation to the Lessor as Trustee for its ser¬ 
vices in connection with the completion of said sale and the 
distribution of the net proceeds thereof, provided that the 
option price plus the rent reserved for the quarter year 
in which such option is exercised shall be paid to the Lessor 
at least fifteen days before the date set for the exercise of 
such option to purchase. 

In the event of the due and proper exercise of the option 
to purchase all of said demised premises, and the payment 
of the purchase price as hereinabove set forth, the Lessor 
covenants and agrees to convev to the Lessee all of said 
demised premises, together with the buildings, improve¬ 
ments and fixtures thereon and the appurtenances there¬ 
unto belonging by deed, free and discharged of this Lease 
and anv and all of the terms, covenants and conditions here- 


of, and free and discharged from the Trust created by said 
Declaration (or at the election of the Lessee expressed in 
writing delivered to the Lessor, to the nominee of the 
Lessee, subject to this Lease, provided that the Lessee shall 
agree by an instrument in form proper for recording, that 
upon such conveyance subject to this Lease, the grantor 
therein shall have no further obligation or liability under 
the covenants of this Lease), and free and clear of all 
liens and encumbrances except such as the Lessee may 
have created or suffered or has agreed to pay by the terms 
of this Lease, accompanied by an abstract of title show¬ 
ing good and unencumbered title passing under the con¬ 
veyance so made, the measure and quality of the title to 
be conveved, however, being the title now held bv the Lessor 
as to which the Lessee has advised itself and is satisfied 


therewith. 
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99 ARTICLE FOUR. 

i 

Taxes, Assessments, Etc. I 

Section 1 . And as a further consideration for the leasing 
and demising of said premises, as aforesaid, the Lessee 
further covenants and agrees to bear, and in due season, 
from time to time, duly pay and discharge, in addition to 
said rent reserved, all taxes, assessments, rates, charges 
and levies, general and special, ordinary and extraordinary, 
of every name, nature and kind whatsoever, which njiay at 
any time and until the expiration of said term be tax<bd, as¬ 
sessed, charged, levied or imposed upon the said premises, 
or lands, or any part thereof, or upon any and all buildings, 
additions or improvements that may at any time during 
the continuance of said term, be, stand, or be placed jupon, 
or form a part of, said lands or premises, or which may be 
taxed, assessed, charged, levied or imposed upon any estate 
or interest in said lands, premises, buildings, additions or 
improvements (including also the estate or interest of the 
Lessor, or of the owner or owners of the fee or reversion 
thereof, in the fee or reversion thereof, or any part thereof 
or interest therein), or arising in respect to the occupancy 
or possession of the leased premises: and the Lessee! fur¬ 
ther covenants and agrees that it will not become delin¬ 
quent, nor suffer said premises to become delinquent, i;n re¬ 
spect of the payment of all or any of such taxes, assess¬ 
ments, rates, charges and levies, but will pay and discharge 
the same before such delinquency and before the commence¬ 
ment of any sale, or forfeiture, of said premises on account, 
or by reason of the non-payment or non-discharge thereof, 
and also before any penalty or costs may accrue thereon, by 
reason, or on account, of the non-payment thereof. Each 
and all of such payments shall be made by the Lessee in 
the name of the Lessor, and the Lessee shall deliver of ex¬ 
hibit, or cause to be delivered or exhibited to the Lessor 
within thirty (30) days after each and every payment, but 
before the commencement of any sale or proceeding at which 
said premises might be sold or forfeited if any such t^xes, 
assessments, rates, charges or levies were not paid, a proper 
and sufficient receipt or receipts (properly executed), 

100 showing such payment. 

In case of any separation, division or apportion- 


I 

i 
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ment under the authority or requirement of any law, of any 
tax, assessment or levy, that may be taxed, levied or im¬ 
posed upon the said lands or premises, or upon any build¬ 
ing or improvement at any time thereon, between the Lessor 
and the Lessee, or their respective estates, the Lessee (and 
not the Lessor) shall nevertheless pay, and hereby agrees to 
pay, the entire tax, assessment or levy taxed, levied or im¬ 
posed upon the said premises or lands or any building or 
improvement at any time thereon. It is not intended that 
the Lessee shall pay, and the Lessee shall not be required 
to pay, any so-called inheritance, estate or transfer taxes, 
growing out of any inheritance, transfer or devise of the 

estate of the Lessor or of anv interest in the reversion of 

• 

said real estate, nor any so called income tax, levied, or as¬ 
sessed specifically and directly upon the income of the 
Lessor; provided, however, that in any case where such in¬ 
come tax may be levied, assessed or imposed upon the in¬ 
come from this Lease in lieu of, or as a substitute for, a 
tax upon said real estate or premises, the Lessee, and not 
the Lessor, shall be required, and hereby agrees, to pay the 
same conformably to the provisions hereof; and provided 
further that if anv income tax shall be levied, assessed or 
imposed by the State of Nebraska or any taxing subdivision 
thereof upon the income from the Lease, and concurrently 
therewith or thereafter, the tax levied and assessed upon 
said real estate or premises shall be reduced below an 
amount equal to two per cent, of the assessed valuation 
thereof then the Lessee shall pay in each year such income 
tax or taxes in an amount to the extent of the difference 
between two per cent, of the assessed valuation of the de¬ 
mised premises, and the amount of the taxes levied and as¬ 
sessed upon the demised premises for each year. 

The Lessee further covenants and agrees that in addition 
to other taxes, assessments, rates and charges to be paid 
by it, it will pay any legal charges or rental imposed, 
101 levied or exacted by any lawful public authority for 
any use of any space or appurtenances on, under or 
above sidewalk, street or alley adjacent to the real estate 
herebv demised and used in connection therwith. 

The Lessor covenants and agrees that if there shall be 
any rebates on account of any rates, taxes, assessments, 
charges or impositions paid by the Lessee under the pro- 



I 


I 

i 

i 
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visions of this Lease such rebates shall belong to the Lessee, 
and the Lessor will, upon request of the Lessee, sign any 
receipts that may be necessary to secure the payment of 
any such rebates and will pay over to the Lessee such re¬ 
bates received by the Lessor. 

It is expressly agreed, however, anything contained in 
this Article Four to the contrary notwithstanding, tljiat the 
Lessee shall not be required to pay, discharge or ijemove 
any taxes, assessments, rates, charges or levies against the 
demised premises or any part thereof which the Lessee may 
deem illegal or excessive, or to pay any judgment rendered 
therefor so long as the Lessee shall at its own expense, in 
good faith, contest the same or the validity thereof by 
proper proceedings which shall operate to prevent tlie col¬ 
lection of the tax, assessment, lien or imposition sp con¬ 
tested and/or the sale of said premises or any part thereof 
to satisfy the same, and so long as the Lessee shall furnish 
to the Lessor indemnity satisfactory to the Lessor, against 
any loss or damage by reason of its failure to pay the! same 
or against any loss, costs or damages occasioned by such 
contest, and that pending any such legal proceedings the 
Lessor shall not have the right to pay, remove or discharge 
such tax or assessment thereby contested. 

ARTICLE FIVE. j 

Repairs and Insurance. 

Section 1 . And as a further consideration for the leasing 
and demising aforesaid, the Lessee further covenant^ and 
agrees that the Lessee will, during the continuance of this 
Lease, at its own cost and expense, keep and main- 
102 tain any and all buildings and improvements that 
may at any time during the said term be or stand, 
or be erected or placed upon said premises, in a Safe, 
tenantable and good condition, order and repair; and; for 
the additional security and protection of the Lessor, j will 
also, at the Lessee’s own cost and expense, keep and main¬ 
tain the buildings on the real estate properly insured 
against loss or damage by fire for an amount not less than 
the full insurable value thereof, in and with good and re¬ 
sponsible insurance companies authorized to do, and dbing 
business in the State of Nebraska, and such as may ffom 
time to time be satisfactory to the Trustee of Insurance 

i 
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hereinafter referred to, the right being at all times ex¬ 
pressly reserved and granted to said Trustee either before 
or after the issuance of any policy, or at any time during 
its term in the exercise of its reasonable discretion, to dis¬ 
approve of any company, or to reject, or require said Lessee 
to reject, any policy which the Lessor may regard unsatis¬ 
factory or insufficient, and to require a new policy in the 
place of any so disapproved of, or rejected. The Trustee 
shall not, however, be held charged with any duty or obliga¬ 
tion to pass upon any company or any policy of insurance, 
or to have assumed anv liability either in so doing, or in 
omitting so to do, or any responsibility or risk whatever in 
the premises. 

And the Lessee shall, and hereby does agree that it will, 
for the additional security and protection of the Lessor 
properly assign to, or by sufficient stipulation therein, or en¬ 
dorsement thereof, by the insurer, cause the loss under each 
and every of the said policies of insurance to be made pay¬ 
able to The Union Trust Company (of Cleveland, Ohio), as 
Trustee of said insurance, or such other duly authorized 
bank or trust company as may be designated in writing from 
time to time by the Lessor, and to the extent that the same 
may be reasonably procurable, the policies shall provide 
that loss thereunder shall be payable to the Trustee of In¬ 
surance, notwithstanding any action or omission of the 
Lessee which might forfeit its rights thereunder, the in¬ 
surers being subrogated to any rights of action for 
103 damages which the Lessor might have against the 
Lessee for such action or omission, and will immedi¬ 
ately upon its issuance deliver to, and deposit with such 
Trustee, each and every such policy so issued from time to 
time and required to be made payable to such Trustee, as 
aforesaid, tp be taken and held by the Trustee for the secur¬ 
ity and protection of the Lessor, and the loss, if any there¬ 
under, to be applied as by this Article of this Lease pro¬ 
vided. 

The Lessee further agrees that it will, from time to time, 
and as often as requested by the Lessor, furnish to it a 
complete list, statement and description of all the insurance 
of said buildings and improvements, together with receipts 
or t er ^^itiwfact^^r^ evidence, showing the premiums on all 
polices to have been paid. Every new policy of insurance 
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sr, 

(or renewal of any former policy) required to be delivered 
to the Trustee under the provisions of this Article, shall 
properly conform to the requirements of this Article and 
(so conforming) shall in each and every instance be de¬ 
livered to the Trustee, at least five (5) days prior to the ex¬ 
piration of the former policy. j 

Section 2. While any new building or improvements re¬ 
quired or authorized under the provisions of this Lease 
shall be in the course of erection or construction, the Lessee 
shall, and hereby agrees to, procure and keep and maintain 
insurance thereon, conforming to all the requirejments 
aforesaid, so soon and as rapidly as such insurance jis ob¬ 
tainable from good and responsible insurance companies, 
and make the loss under such policies of insurance pajvable, 
and deliver the policies as aforesaid. 

Section 3. It is further covenanted and agreed tlpit the 
Lessee will place insurance and will at all times andjat its 
own expense keep itself insured against general accident 

liabilitv and will maintain accident and casualtv insurance 
• • 

on account of the boilers and elevators at any time ojn the 
demised premises, covering both the Lessor and the Lessee, 
in responsible companies satisfactory to the Lessor, it be¬ 
ing understood and agreed that the limits of such in- 
104 surance for boilers shall not be less than Ten thou¬ 
sand Dollars ($10,000) for injury to one persoij and 
not less than Twenty-five Thousand Dollars ($25,000) for 
injury to either person or property in one accident, and that 
the limits of such insurance for elevators designed prin¬ 
cipally for passengers as well as the limits for general ac¬ 
cident liability shall not be less than Ten Thousand Dollars 
($10,000) for injury to one person and not less than Fifty 
Thousand Dollars ($50,000) for injury to one or more per¬ 
sons from any one accident; and for freight elevators^ not 
less than Ten Thousand Dollars ($10,000) for injury to any 
one person and not less than Twenty-five Thousand iDol- 
lars ($25,000) for injury to one or more persons from any 
one accident; and that in case of loss or damage to the build¬ 
ing or improvements, at any time upon said demised prem¬ 
ises by reason of casualty or accident to said boilers, ojr in 
case of damage to elevators or boilers, all and singular 
the provisions, conditions, covenants and agreements of 
every nature, description and character in this Lease con- 
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tained relating to loss, damage or destruction by fire, and 
(unless waived) deposit of policies, and the payment or 
disposition of moneys thereunder shall be applicable in 
like manner to anv loss, damage or destruction bv accident 
or casualty as aforesaid, and the Lessee covenants and 
agrees during the term of this Lease to save the Lessor and 
its interests in the demised premises harmless from any loss 
or damage on account of injury or accident to life, person 
or property, by casualty or accident to and by such boilers 
and elevators as herein provided, or from any other such 
loss. 

Section 4. In case of loss or damage to, or the destruc¬ 
tion by fire or otherwise of, any of the buildings and im¬ 
provements at any time upon the demised premises, and as 
often as any such buildings or improvements shall suffer 
loss or damage or be destroved bv fire or otherwise, the 
Lessor will, witli all reasonable diligence and in anv event 
within eight (8) months after any such loss, damage or de¬ 
struction, begin the work of reconstruction, repair and/or 
replacement, and will, within twenty-four (24) months after 
such loss, damage or destruction, repair or rebuild 
105 the same, to a condition equal to or better than the 
former condition thereof, or at least to the condition 
in which the same should have been at the time of the 
casualty, and the Lessee will pay for such repairing or re¬ 
building so that the demised premises and the buildings and 
improvements at any time situated thereon shall be free 
and clear from any and all mechanics’ liens and other liens; 
provided, however, that in the event of the loss or destruc¬ 
tion by fire, or otherwise, of any of the buildings or im¬ 
provements on the demised premises within five (5) years 
of the end of the term of ninety-nine (99) years herein first 
demised resulting in substantiallv a total loss of said build- 
ings and improvements, the Lessee shall have the right, 
(but no obligation) within thirty (30) days after the oc¬ 
currence of such loss or destruction, to terminate this Lease 
by the service of a notice upon the Lessor of its intention 
so to do, and upon the service of such notice aforesaid within 
said period of thirty (30) days after such loss or destruc¬ 
tion, this Lease and the term thereof shall cease and deter¬ 
mine and the Lessor shall be entitled to all of the insurance 
money recovered on account of such loss or destruction and 
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to all the payments made by the Lessee under this Lease, 
and all rights of the Lessee under this Lease shall termi¬ 
nate and end, but the Lessee shall, nevertheless, remain 
liable to the Lessor for the payment of any and alii rents 
and additional rent in arrears at the time of such termina¬ 
tion of this Lease and for any damage suffered bv the Les- 
sor for the breach of any of the covenants and agreements 
hereof by the Lessee occurring prior to the date oi; such 
termination as aforesaid. 

Except as herein provided as to the last five years of the 
first ninetv-nine vears of the term herebv demised, no 
damage to, or destruction of, any buildings or improve¬ 
ments, or any part thereof on the demised premises, % fire 
or otherwise, shall entitle the Lessee to surrender possession 
of the demised premises or terminate this Lease, or release 
the Lessee from liability to pay rent, taxes and other 
charges, which by the terms of this Lease it is required to 
pay, any law to the contrary notwithstanding. 

106 Section 5. In case of loss or damage to the build¬ 
ings and improvements at any time upon the derpised 
premises or the destruction thereof then all insurance 

monevs which have been received bv the Trustee of In- 
* « 

surance under said policies on the buildings and improve¬ 
ments at any time situated on said premises shall be held, 
used and disposed of by the Trustee of Insurance as fol¬ 
lows : 

i 

First: If at any time that any such insurance money 
comes into the possession of said Trustee of Insurance the 
Lessee is in default in the payment of any rent, tax, assess¬ 
ment, lien or other charge or payment which by the terms 
of this Lease has been agreed to be paid by the Lessee, or 
if such default shall occur during the time said insurance 
money, or any part thereof is in the possession of said 
Trustee of Insurance, then the Lessor shall have the right, 
upon demand, to require said Trustee of Insurance to pay 
over to the Lessor so much of the insurance money as ihay 
be necessary fully to pay or discharge any such sum of 
money in the payment of which the Lessee is in default] as 
aforesaid and this the Lessor may demand and require 
whenever and as often as anv such default shall have oc- 
curred on the part of the Lessee. Nothing herein con¬ 
tained, however, shall be construed to permit the Lessee! to 

1 

l 

i 


i 

i 

i 
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default in the payment of the rentals or other charges here¬ 
inbefore stipulated, or in the performance of the other 
covenants of this Lease, and the Lessor may, at its option 
in case of the default in the payment of such rentals or 
other charges or the default in the performance of any other 
covenant in this lease, proceed against the Lessee for the 
collection of such rentals and charges, and may re-enter and 
take possession of the premises herein demised, in accord¬ 
ance with the provisions of this Lease hereinafter set forth, 
without prejudice to its rights to the benefit of such in¬ 
surance money as security for the payment of such rentals 
and other charges; and if such fund should become depleted 
by reason of the application therefrom of amounts as here¬ 
inbefore provided for, with respect to which the Lessee 
fchall, have been in default, the Lessee shall, upon ten (10) 
days’ written notice from the Lessor or the Trustee of In¬ 
surance deposit with tlie Trustee additional cash in 
107 an amount which will compensate for such depletion. 

Second: If the Lessee upon such loss, damage or 
destruction shall proceed to repair or rebuild the same or 
construct a new building and improvements on said demised 
premises in place thereof in conformity with the require¬ 
ments of this Lease and within the time and under the con¬ 
ditions hereinbefore specified, then and in that case all in¬ 
surance moneys so received by the Trustee of Insurance 
which are not used or necessary to be used to make good 
any default in payment as in the preceding paragraph pro¬ 
vided, shall be paid out by the Trustee of Insurance, from 
time to time, as the work progresses upon certificates or 
contractors’ estimates made or approved by an architect 
or an engineer satisfactory to and approved by said Trus¬ 
tee, for tin? eost and expense of such repairing, rebuilding 
or construction of said new building and improvements, it 
being understood and agreed that the Lessee will produce 
and show to the Lessor and to said Trustee of Insurance 
upon request of the Lessor, and/or such Trustee, all orig¬ 
inal bills, receipts and vouchers for services, labor and ma¬ 
terial employed and used in repairing or rebuilding and in 
the construction of such new building and improvements, 
but an amount of such insurance shall at all times be re¬ 


tained by the Trustee sufficient in the opinion of the Trustee 
to pay for the completion of buildings and improvements or 
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the repair or rebuilding thereof, in conformity with the re¬ 
quirements of this Lease, free from liens, the intention of 
the parties hereto being to provide, and the Lessee so 
agrees, that the moneys last expended in paying for the re¬ 
pairing, rebuilding or construction of a new building and 
improvements shall be the insurance moneys aforesaid, and 
upon completion of said building and improvements! or of 
said repairs and rebuilding, discharged of all liens of 
mechanics, laborers, or materialmen or others, or thb pos- 
sibilitv thereof, anv insurance monev then remaining jin the 
hands of said Trustee hereunder shall be paid to the Ljessee, 
and it is expressly understood and agreed that no person 
furnishing any labor or material or service for the repair¬ 
ing or rebuilding or construction of any building ojr im¬ 
provements at any time upon the demised premises 1 shall 
have any lien upon the Lessor’s interest in tile de- 
108 mised premises, and that any and all liens upon the 
Lessee’s estate and interest in said demised premises 
and the improvements situated thereon shall be subject to 
the rights of the Lessor under the terms and provisions of 
this Lease. 


In the event the Lessor shall be of the opinion that the 
proceeds of such insurance will not he sufficient to repair 
or restore the buildings and improvements damaged as 
aforesaid, and shall, in writing, so advise the Lessee;, the 
Lessee shall thereupon furnish to the Trustee of Insurance 
such additional sums of monev as shall be necessary, to- 
gether with the proceeds of such insurance, to repair or re¬ 
store the buildings as aforesaid. A certificate of an archi¬ 
tect or engineer, approved by the Trustee, as to the amount 
of money required as aforesaid, shall be conclusive lipon 
the parties hereto and shall be sufficient authority to the 
Trustee for disbursement of the proceeds of such insurance 
money as hereinbefore provided, and said Trustee shall 
not be required to make any disbursements of the proceeds 
of such insurance unless and until it shall be supplied with 
the funds necessary as aforesaid to repair or restore such 
damage. I 

It is expressly understood and agreed, however, that in 
case such loss or damage to the buildings or improvements 
at any time upon said demised premises shall not exceed a 
repair or replacement cost of Five Thousand Dollars ($5,- 
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000), then upon restoration and repair of said buildings 
and improvements the Trustee of Insurance may pay over 
to the Lessee the proceed:* of policies covering such loss not 
in excess of such amount, upon receipt from the Lessee of 
an affidavit or affidavits of its President or Secretary, re¬ 
citing that said buildings and improvements have been re¬ 
paired and restored to as valuable and serviceable condition 
as existed before said fire; that the cost of said repairs and 
restoration have been paid by the Lessee; that the actual 
cost and expenditure is the amount stated in the affidavit, 
and that the said repairs and restoration have been made 
completely discharged of all liens of mechanics, laborers, 
materialmen and others and the possibility thereof. 
109 Section 6 . In the event any building or improve¬ 
ment at any time situated upon said demised prem¬ 
ises shall not be rebuilt or repaired or a new building or 
improvements constructed in place thereof, within the time 
hereinbefore specified, regardless of the adjustment of any 
fire loss, then the Trustee is hereby authorized and directed 
to pay over to the Lessor, upon written demand from the 
Lessor, all insurance moneys in the hands of the Trustee 
after deducting therefrom its costs and reasonable charges 
connected therewith, to be retained by the Lessor as liqui¬ 
dated damages hereby agreed upon by reason of such 
breach of covenant in regard to repairing, rebuilding or 
constructing a new building or improvement in conformity 
with the terms of this Lease, and not as a penalty or in the 
nature thereof, but nothing herein contained shall be con¬ 
strued as a waiver on the part of the Lessor of its right 
under this Lease to declare a forfeiture of this Lease on the 
ground of the failure of the Lessee so to repair or rebuild 
as herein provided, and nothing herein contained and no 
act of the Lessor or of the Lessee under any article or para¬ 
graph hereof shall be construed as a waiver on the part of 
the Lessor of its right under this Lease to declare a for¬ 
feiture thereof for the failure of any other covenant herein 
contained to be kept and performed by the Lessee for which 
the same would otherwise be forfeited, and in the event of 
such forfeiture being declared, no compensation shall be 
allowed to the Lessee for any uncompleted buildings and 
improvements upon the premises, but such buildings and 
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improvements shall be the property of and belong ;to the 
Lessor. 

If this Lease shall be forfeited for any reason whatever 
while any insurance money shall remain in the hands of 
the Trustee hereunder or uncollected, then all of szpd in¬ 
surance money in the hands of the Trustee hereunder at 
the time of such forfeiture or subsequently collected! by it 
shall, after deducting therefrom its costs and reasonable 
charges connected therewith, belong to and be paid oyer to 
the Lessor as its own money, free and clear 6f any 
110 claim or interest thereon, on the part of the Lessee 
or anv one claiming through or under the Lessbe. 

Section 7. The Trustee shall in no event be liable Or re¬ 
sponsible for the collection of any insurance moneys or for 
the failure or refusal of any insurance company or iother 
insurer to pay any moneys due or any part thereof, jor to 
pay any such moneys to the Trustee or to liquidate any loss 
in full, but the Trustee shall be liable and responsible! only 
for such insurance moneys as shall actually come into its 
or its agent’s possession, less the expense of collection, if 
any, and the Trustee may agree upon and accept any adjust¬ 
ment of any loss which it deems proper, and upon such ac¬ 
ceptance thereof by the Trustee, the Lessee will agree 
thereto and, if requested in writing, ratify the same;! and 
the Trustee shall not be required to obtain affidavits or 
certificates under the mechanics’ or other similar lien law 
except to the extent required by the Lessor under Section 
5 of this Article, and may advise with counsel selected or 
approved by it and shall be protected in acting on kuch 
advice. j 

Section 8. Reasonable compensation and all costs land 
expenses of the Trustee of Insurance shall be paid by the 
Lessee upon demand either by the Lessor or the Trustee 
•therefor. 

ARTICLE SIX. 

Covenant Against Liens and Waste. ! 

i 

Section 1. And the Lessee does further covenant and 
agree that it will not permit or suffer any lien to be jput 
upon or arise or accrue against said premises or against 
any building or improvement that may at any time ;be, 
stand, or be placed thereon, in favor of any contractor, 
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materialman, manufacturer, builder, mechanic, workman 
or other person who may furnish any material, apparatus, 
machinery or fixtures therefor, or for, upon or under any 
walk, sidewalk, space, area or street bordering 
111 thereon, or connected therewith, or for any appur¬ 
tenance to said premises, building or improvement, 
or furnish or perform any services or labor in, upon, about 
or in connection with the said premises at any time, nor 
permit or suffer any lien of any other nature that may 
affect the estate, interest, rights or security of the Lessor 
to be charged upon or accrue against said premises or any 
such building or improvement, by reason of any act of com¬ 
mission, or omission, of the Lessee, or any one claiming or 
holding by, through or under it; provided that this restric¬ 
tion shall not be taken to refer or have application to any 
mortgage, or deed of trust in the nature of a mortgage, 
created in the manner and under the conditions herein¬ 
after in Section 2 of Article Twenty-six of this Lease ex¬ 
pressly permitted. And the Lessee does further cove¬ 
nant and agree to hold and keep the Lessor and the said 
premises and any building or improvement that may at 
anv time be or stand thereon, harmless from and free of 
any and all liens, or right or claim of lien, on or against 
said premises or building or improvement, which may, or 
might, arise or accrue under anv act of the State of Ne- 
braska now or at any time hereafter in force relating to 
mechanic’s liens, on account or by reason of any materials, 
fixtures, apparatus or machinery which may be furnished, 
specially manufactured or prepared, for or on account of 
said premises, or any such building, or any appurtenance 
to said premises or building, or on account or by reason of 
anv labor or services which mav be furnished or per- 
formed, in, upon or about such premises, or any such 
building. 

Section 2. And the Lessee further covenants and agrees 
that it will not commit, permit or suffer any waste of, 
upon, to or about said premises or the building or build¬ 
ings or improvements that may at any time be thereon, or 
do or permit to be done anything tending to injure the 
same, or to impair or diminish the value thereof; pro¬ 
vided, however, the Lessee may, as provided in Article 
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Eight hereof, remove said building or buildings for the 
purpose of replacing the same with other buildings. 

112 ARTICLE SEVEN. 

Advances by Lessor Upon Lessee's Default. 

Section 1 . In case of the non-payment of, or failure of 
the Lessee to pay and discharge any taxes, assessments, 
rates, charges, or levies, as hereinbefore provided, or in 
case of the failure of the Lessee to insure, or to ke^p or 
maintain insurance, as aforesaid, or to pay the premiums 
thereon, or to make the loss under said policies payable, 
as aforesaid, or to deliver the same, as aforesaid, tb the 
Trustee, or in case of waste, or in the event of anv ether 
breach of, or default in, any of the provisions, covenants 
or conditions of this Lease, then the Lessor may, at itjs op¬ 
tion, but without any obligation so to do and without prej¬ 
udice to anv other right of the Lessor hereunder, or otlier- 
wise, arising in consequence of such breach or default, 
procure or effect such insurance (no policy, how’eveb, so 
procured or effected at any one time to extend bevopd a 
term of five years), or pay such taxes, assessments, rates, 
charges, or levies, or redeem from any sale or forfeiture 
made because of the non-payment thereof, or buy in any 
tax title, or remove any or all lines, encumbrances or 
clouds upon said premises, or upon any building orj im¬ 
provement at any time thereon, or expend wiiatever moneys 
may be necessary to repair, protect or preserve said prem¬ 
ises or property, or to restore the same as herein agteed 
or to cure such breach or default; and the amount of any 
and all payments so made in that behalf, as w r ell as all other 
moneys or sums advanced or expended by the Lessor un¬ 
der the authority of, or pursuant to, any of the terms or 
provisions of this Lease, or because, or on account, of any 
default or breach of the Lessee in the performance! or 
observance of any of the covenants or conditions of this 
Lease to be kept, observed or performed by the Lessee, 
shall be forthwith repaid by the Lessee to the Lessor, to¬ 
gether with interest thereon at the rate of Eight Per Cbnt. 
(8%) per annum computed semi-annually from the d ; ^te 
of payment thereof by the Lessor, to the date of repay¬ 
ment thereof to the Lessor by the Lessee, and shall 

113 be deemed and taken, and are hereby declared! to 
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be, so much additional and further rent for the above 
demised premises, due immediately from and payable by 
the Lessee, and may be collected in the same manner as 
hereinafter provided for the collection of other rents to 
accrue hereunder and shall be regarded as rent under the 
provisions of this Lease. 

Section 2. In paying any taxes, assessments, rates, 
charges or levies, or redeeming from any sale or forfeiture 
made because or in consequence of the non-payment 
thereof, or buying in any tax title, or removing any lien 
or encumbrance, the Lessor shall be required to exercise 
onlv such ordinarv care as is usuallv exercised bv prudent 
men of business in respect to ascertaining the existence or 
validity of any such tax, assessment, rate, charge, levy, 
sale, forfeiture, tax title lien or encumbrance and the Les¬ 
sor shall not be bound to exercise any greater care; and 
the Lessor shall not, before expending any moneys in that 
behalf, as herein authorized, be bound to determine defin- 
nitelv, or have adjudicated, the validity of any such tax, 
assessment, rate, charge, levy, sale, forfeiture, tax title, 
lien or encumbrance; provided, however, always, that if 
there shall be probable cause for regarding any tax, assess¬ 
ment, rate, charge or levy, or any lien or encumbrance, 
illegal or invalid, and the Lessee shall in good faith desire, 


i 


or seek, to contest the same, then the Lessee may, upon 
giving written notice thereof to the Lessor, before any 
such payment or removal by the Lessor, as aforesaid, and 
at the time of such notice, depositing with the Lessor good 
and sufficient security, by bond or otherwise, satisfactory 
to the Lessor in character and amount, contest the validity 
of any such tax, assessment, rate, charge, levy, lien or en¬ 
cumbrance, provided the Lessee shall prosecute such con¬ 
test in good faith and with all due diligence; and the secur¬ 
ity so deposited with the Lessor shall be held by it until 
said premises shall be relieved and disencumbered of any 
such tax, assessment, rate, charge, levy, lien or encum¬ 
brance, or claim therefor and to protect and indem- 
114 nify the Lessor against any loss, damage, costs and 
expenses (including any reasonable attorney’s or 
counsel fe£s) that the Lessor may sustain, be put to, or 
incur in the premises, and shall be so applied by the Les¬ 
sor, and the balance, if any, remaining of any security so 
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j 

I 

deposited with the Lessor, or the proceeds thereof shall 
after said premises shall have been relieved and disencum¬ 
bered as aforesaid, be returned to the Lessee provided 
that the Lessee shall not at the time be in default in the 
performance or observance of any of the covenants or pro¬ 
visions of this Lease on its part to be kept, performed or 
observed. 

ARTICLE EIGHT. j 

Construction of New Buildings—Removal j 

of Buildings, Etc. 

Section 1. The Lessee further covenants and hgrees 

i ^ 

that no building or improvement which shall at any time 
during the term hereof be located upon the leased premises 
shall be torn down or removed or any structural altera¬ 
tions made therein or thereon which will diminish the lvalue 
thereof, without the consent, in writing, of the Lessor, ex¬ 
cept as hereinafter otherwise expressly provided. 

The Lessee may, when not in default in the perform¬ 
ance or observance of any of the covenants and agreerjaents 
herein required to be kept, observed and performed by the 
Lessee, tear down or remove from said demised premises 
any building and improvements at any time situated there¬ 
on for the purpose of replacing the same with other build¬ 
ings and improvements. 

The Lessee, before commencing to tear down or refnove 
any such building or improvements at any time situated on 
the demised premises and before commencing to doj any 
work in connection with the construction of such new build¬ 
ing or improvements and before letting any contract in jcon- 
nection therewith, shall and hereby agrees to deposit yvith 
the Lessor security by way of deposit of money or secur¬ 
ities, which the Lessor may in writing approve, iji an 
115 amount not less than the estimated cost of the build¬ 
ing which the Lessee proposes to construct upon 
said demised premises, and in an amount in any event not 
less than the value of the buildings then standing upon 1 the 
demised premises and which the Lessee shall propose to 
tear down and remove. In all cases hereunder where the 
amount of the security to be deposited is based upon the 
estimated cost of the building and improvements wljich 
the Lessee proposes to construct upon said demised prem- 


i 

1 
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ises, for the purpose of ascertaining the estimated cost of 
such building and improvements the Lessee shall, at least 
thirty (30) days before commencing to remove or tear 
down any building or improvement on said demised prem¬ 
ises hereunder for the purpose of constructing any new 
building or improvements furnish the Lessor with one com¬ 
plete set of plans and specifications covering the construc¬ 
tion of the proposed new building and improvements, with 
sworn statement of some reputable architect of good stand¬ 
ing in the City of Omaha, Nebraska, approved by the Les¬ 
sor, showing the estimated total cost of such building and 
improvements, in order that the Lessor may determine the 
amount of the security in such case to be given under the 
provisions of this Lease. 

The Lessee further covenants and agrees, within two 
(2) years from the date of commencing under this Article 
to tear down or remove any such building or improvement 
at any time situated on the demised premises, to construct 
and complete, ready for use and occupancy, a new build¬ 
ing or buildings and improvements to take the place thereof 
upon the said demised premises, which building or build¬ 
ings shall be built in accordance with the laws and ordi¬ 
nances then in force in the State of Nebraska and the City 
of Omaha, and to keep, observe and perform all and singu¬ 
lar the covenants, agreements and conditions to be kept, ob¬ 
served and performed by the Lessee with reference to the 
buildings and improvements now on the demised premises. 
Any new building or buildings constructed as aforesaid 
shall be erected and completed by the Lessee \s ready for 
use and occupancy and at the Lessee's sole cost and 
116 expense, free and clear from all liens or claims of 
mechanics, architect, laborers, and materialmen, and 
all liens or claims of any kind or character suffered or per¬ 
mitted by the Lessee or arising under the laws of the State 
of Nebraska, or otherwise, or the possibility thereof. Any 
building or improvements constructed as aforesaid shall be 
constructed only in accordance with plans and specifica¬ 
tions hereinbefore provided to be furnished to the Lessor, 
and no work of construction shall be contracted for or 


commenced until such plans and specifications have been 
approved, in writing by the Lessor or upon arbitration as 
hereinafter provided. 
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Whenever the Lessee is required under the terms of 
this Lease, to keep the demised premises and the buildings 
and improvements thereon free from liens or claims, or to 
erect or complete work of construction, erection, rejmodel- 
ing or repairs of buildings, free of liens of contractors, sub¬ 
contractors, materialmen, laborers or any rights thereto or 
other claims arising in the course of such work, the Lessee, 
nevertheless, if it in good faith disputes the validity or cor¬ 
rectness of any such lien or right thereto, may refraiii from 
paying the same, providing that it shall proceed with due 
diligence to conduct any necessary or proper litigation for 
the purpose of determining the correctness or validity 
thereof, and the Lessee shall not, so long as it shall in good 
faith maintain such litigation, be deemed to be in default 
with respect to such covenant on the part of the Lessee; 
providing that if the amount in dispute is in excess of 
twenty-five thousand dollars ($25,000.00) the Lessee shall, 
if the Lessor so requires, furnish to the Lessor a sfurety 
bond with surety and in form satisfactory to the Lessor in 
one and one-half times the amount so in dispute, condi¬ 
tioned upon the Lessee’s holding the Lessor and the dim- 
ised premises harmless and free from any liens, cost, 'dam¬ 
age, claim, charge or expense of any kind resulting from 
such disputed lien, claim or right. 

In lieu of furnishing security by way of depositing 
money or securities as hereinbefore provided; the 
117 Lessee may with the written consent of the Lessor, 
execute and deliver to the Lessor a good and suffi¬ 
cient bond with surety approved and satisfactory to the 
Lessor, conditioned to the satisfaction of the Lessor on the 
construction and completion of any such building or build¬ 
ings free from liens or the possibility thereof as aforesaid, 
and on the observance and performance of the terms of ;this 
Lease during such period of construction, full discretion 
hereby being vested in the Lessor with reference thereto, 
the Lessor, however, not assuming any liability whatsoever 
in reference to the exercise of its judgment in the above 
matters. j 

The Lessee shall have the right from time to time to sub¬ 
stitute for any securities so deposited, cash in amqunt 
equal to the value of the securities so deposited, and any 
money deposited with the Lessor shall be paid out from 

I 

i 

i 

I 

I 
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time to time, together with any interest or earnings accru¬ 
ing on said money or securities, for such construction work 
in the manner and upon like conditions provided in Sec¬ 
tion 5 of Article Five hereof. 

In the event that the Lessee should make default in any 
of the provisions of this Lease with reference to the erec¬ 
tion of any new building or buildings upon the demised 
premises, then and in each and every such case and forth¬ 
with upon each and every such failure, the Lessor may it¬ 
self proceed, but is not required, to do and perform such 
work of construction, using and expending any moneys or 
other securities which may be in its possession applicable 
to such construction, for the purposes aforesaid, and for 
taxes, rentals herein* reserved and other pavments to be 
made by the Lessee, and such expenses and outlays inci¬ 
dent thereto as the Lessor mav consider necessary to incur, 
all without the concurrence of the Lessee, and full and un¬ 
conditional consent, authority and approval are hereby 
given by the Lessee to the Lessor to use, expend and apply 
such funds in such event and in such manner and through 
such parties and upon such terms as the Lessor may con¬ 
sider advisable. Tn any such event the Lessee releases the 
Lessor from any and all liability and responsibility 
118 in respect to the prosecution of such work and in re¬ 
spect to all expenditure of such money as aforesaid, 
and from all acts of omission and commission upon the part 
of the Lessor, its agents, contractors and others whatso¬ 
ever. All expenses, including reasonable compensation of 
the Lessor; its architects and other agents, incident to 
carrying out any of the matters or things referred to in 
this paragraph, shall be borne by the Lessee and in the 
first instance, paid from said deposited moneys or secur¬ 
ities in the same manner as expenses for construction. 

If there be no money or securities on deposit with the 
Lessor for the purposes aforesaid, the Lessor may, upon 
the security of the bond to be furnished as aforesaid, or 
otherwise, proceed to perform such work of construction. 

The Lessee agrees that any application of said moneys 
or securities by the Lessor or its action in any respect under 
this Article shall not operate to waive, impair, abate or 
affect the liability of the Lessee under any of its covenants 
hereunder or any of the rights of the Lessor in this Lease 
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provided, it being understood that the rights conferred 
upon the Lessor by this paragraph are cumulative in addi¬ 
tion to all other rights and remedies under this Lease, all 
which rights and remedies shall remain unaffected by this 
paragraph. | 

In case any surety company acting as surety upcjm any 
bond herein provided for shall, during the life of such bond, 
cease to do business in the State of Nebraska, or its capac¬ 
ity shall become impaired or the Lessor shall at any time be 
satisfied that said surety company has become irresponsible 
or insufficient, then and in that event the Lessee willj upon 
demand of the Lessor in writing, procure other good and 
sufficient surety satisfactory to the Lessor within thirty 
(30) days from and after such written demand. 

Section 2. It is, however, expressly understood and 
agreed that any new building built upon the demised prem¬ 
ises under the provisions of this Article Eight may 
119 be built or constructed in such manner as to be joined 
to or used in connection or conjunction with aiiy ad¬ 
joining building or buildings not located on any portion of 
the demised premises, or so as to be part of the same or con¬ 
stitute with such adjoining building or buildings one entire 
building; but this provision shall not dispense with tlje ne¬ 
cessity of either equipping said new building to be erected 
upon said demised premises, as aforesaid, with elevators 
and a staircase or staircases, or, in lieu thereof providing 
suitable framing in appropriate portions of the steel-work 
therefor; and it is also understood that at any time after 
said new building has been constructed it may, by the Les¬ 
see, be joined to and used in connection with any adjoining 
building or buildings; provided, however, ahvays, thht in 
every case any such new building so to be erected as afore¬ 
said, shall be so planned, equipped and constructed that the 
portion thereof located upon said demised premises can be 
at any time conveniently and practicably divided or parti¬ 
tioned off from the rest, or any adjoining building or build¬ 
ings, and converted into a separate and complete building, 
standing wffiolly upon said demised premises, conforming to 
the requirements of all ordinances, law^s and regulations 
applicable to or regulating such a structure in force at the 
time of the erection of said new building, but the Lessee 
shall not be required to equip such building with, or install 


I 


i 
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therein elevators or a staircase so long as it shall have pro¬ 
vided suitable framing in appropriate portions of the steel¬ 
work for elevators and a staircase or staircases; and pro¬ 
vided further that in case said new building is designed, 
built, constructed or arranged in such a manner as to be 
joined to or used in conjunction or connection with any ad¬ 
joining building or buildings, or so as to be a part of the 
same, or so as to constitute with such adjoining building or 
buildings one entire building, then (unless adequate columns 
and foundations as aforesaid shall be constructed and main¬ 


tained along and immediately adjacent to the line dividing 
the said demised premises from such adjoining premises, 
which line is hereinafter referred to as the “dividing 
120 line,!* but resting wholly upon said demised prem¬ 
ises) the requisite legal written consent of the owner 
or owners of the adjoining premises shall first have been 
procured, or shall first be procurred, to constuct and main¬ 
tain columns and adequate foundations upon the dividing 
line; and thereupon such columns and foundations upon the 
dividing line shall be so placed and constructed that, (a) the 
center of such columns and foundations shall be co-incident 


with the dividing line, (b) such columns and foundations 
shall be sufficient properly and adequately to support build¬ 
ings on both sides of the dividing line of the description and 
character required by this Lease, (c) such columns and 
foundations shall be sufficient properly and adequately to 
support buildings on both sides of the dividing line of the 
height, description and character proposed or contemplated 
to be erected upon the said demised premises and the ad¬ 
joining premises, (d) such columns and foundations can 
safely, properly and without risk, support and carry the 
load to be imposed upon the same, inclusive of the load of . 
a sixteen-inch brick party curtain wall, in case of the sepa¬ 
ration of the building upon said demised premises from the 
adjoining building, (e) the building and structure on either 
side of the dividing line can be removed without structur¬ 
ally affecting the building or structure on the other side. 
Furthermore, in such case, the building on said demised 
premises shall be so designed and constructed that a six¬ 
teen (16) inch brick curtain wall may be built and safely 
and properly supported from the lowest floor to a line at 
least three (3) feet above the highest portion of either roof 


CITY NATIONAL BANK BLDG. CO. VS. GUY T. HELVEBlirG. 105 


adjacent to such wall and along the entire length of such 
wall, and to permit such wall to be properly carried, there 
shall be inserted at each floor of the new building, at the 
time of its construction, steel or reinforced concrete girders 
sufficient safely and properly to support such sixteep (16) 
inch curtain wall. It is expressly provided, however (any¬ 
thing hereinbefore contained to the contrary notwithistand- 
ing), that the Lessee shall not by the requirements afore¬ 
said be obligated actually to place columns either along or 
upon the dividing line so long as it shall insert at 
121 each floor of the new building at the time of itjs con¬ 
struction adequate steel or reinforced concrete! gird¬ 
ers, conforming to the requirements aforesaid, and in other 
respects make suitable and practical provision in the frame 
work of said building for the insertion, placing and erection 
of such columns at any time in the future, and so long as 
such provision so made shall be adequate to permit! said 
columns, if and when inserted, placed and erected, tq con¬ 
form to, and comply with, the specifications and require¬ 
ments aforesaid and fully to support the contemplated load 
as aforesaid (inclusive of a brick wall of the description 
and dimensions aforesaid). 

In case said new building is designed, built, constructed or 
arranged as in this Section 2 of this Article permitted, jthen 
the plumbing, heating, electric wiring and other pipe ! con¬ 
duit or wire service shall in such case be arranged and in¬ 
stalled in such a manner that they may be easily discon¬ 
nected from any adjoining building and operated separately 
upon said demised premises for the building thereon. 

Section 3. In case the Lessor shall disapprove or fail, 
neglect or refuse to approve, in writing, any plans and speci¬ 
fications furnished by the Lessee to theXessor, as provided 
in Section 1 of this Article, within thirty (30) days from the 
furnishing of any such plans and specifications to the Les¬ 
sor, the plans and specifications of any such new building 
proposed to be constructed shall be such as shall have jthe 
written approval of a majority of three disinterested, com¬ 
petent and experienced practicing architects in business in 
the City of Omaha, conversant with the construction of 
first-class, modern, fireproof buildings, and not related to 
any of the parties in interest by consanguinity or affinity, 
who shall be selected in the following manner, that is I to 
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say: The Lessee shall select one architect and notify the 

Lessor in writing of the person so chosen, and the Lessor 

thereupon and within fifteen (15) days thereafter shall 

select one architect and notify the Lessee in writing of the 

person so chosen, and the two persons so chosen shall 

122 within fifteen davs thereafter choose a third archi- 

* 

tect; and the three persons so chosen shall proceed 
forthwith to determine the merits of said plans and specifi¬ 
cations and the form of construction proposed and shall 
take into consideration the suitability and adaptability of 
said plans and specifications and the form of construction, 
to the said premises and their vicinity, and to the require¬ 
ments of law and conformation to good building practice of 
said plans and specifications and form of construction, and 
the decision and award of said three architects, or of any 
two of them, reduced to writing, delivered to the parties 
hereto, shall be binding and conclusive of the matters afore¬ 
said. 

And in case of the refusal or failure of either of the 


parties hereto, to appoint an architect as herein specified, 
or in case of the death, disabilitv, inabilitv or refusal to 
act of either of the architects so appointed by either of the 
parties hereto, or of the third architect appointed by the 
two architects chosen by the respective parties hereto as 
hereinbefore provided, or in case the architects appointed 
by the respective parties hereto shall neglect or refuse to 
appoint, or be unable to agree upon, the third architect as 
hereinbefore provided, then and in any such case, either 
party hereto shall have the right to apply to any person 
than a judge of the United States District Court, in and for 
the district in which the Citv of Omaha mav be located, and 
then a resident of the district in which the Citv of Omaha 
is located, for the appointment of an architect to act in the 
stead of the one refused or failed to be appointed by either 
of the parties as aforesaid, or to succeed the architect dying, 
disabled, unable or refusing to act as aforesaid, or to con¬ 
stitute the third architect in case of the neglect or refusal of 
the two architects appointed to appoint the third architect 
as aforesaid, or in case of their inability to agree upon the 


third architect as aforesaid; and any such person so invest¬ 


ed with power hereunder shall, upon satisfactory evidence 


being furnished to him that due notice of such application 



i 
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lias been given as herein provided have the power to appoint 
an architect or architects (as the case may be) of like quali¬ 
fications as herein provided, who shall have the same 

123 powers, duties and authority as though he o!r they 
had been selected in the method and within the time 

hereinbefore first provided. 

The costs, expenses and reasonable compensation qf the 
architects chosen to decide the foregoing matters shall be 
borne and paid as said architects shall decide. j 

i 

i 

ARTICLE NINE 
Use and Care of Premises. 

Section 1 . The Lessee hereby further covenants and 
agrees that at no time will any floor, or part, of any build¬ 
ing which may at any time be upon the said premises, during 
the said demised term, be subjected to any greater load than 
such floor or part is designed and constructed to beat and 
shall be safely (and without any injury or risk) capable of 
bearing, and that said premises and the building or build¬ 
ings which may at any time be thereon, shall, during the 
said demised term, be used only and exclusively for proper 
and lawful purposes, and that the Lessee will not use or 
occupy or suffer or permit any person or body to u^e or 
occupy the same, or any part or portion thereof, in any plan¬ 
ner whatsoever, for any purpose calculated or tending to 
injure the reputation thereof, or for any immoral or! un¬ 
lawful purpose, or for any purpose or use in violation of 
any law, statute or ordinance applicable, governing or Rele¬ 
vant, from time to time during the continuance of said term 
in force; and the Lessee will, at its own expense, keep land 
maintain every building and improvement which may at 
any time be situate on said premises, and all the appurte¬ 
nances thereunto belonging or pertaining, and the sidewalks, 
steps and any areas and excavations under the sidewalks, 
in, upon, around or about, or adjacent to said premises ! (in 
so far as the Lessee, or any one claiming or holding unRler 
it or any occupant of said premises may have control of 
such sidewalks, steps, areas and excavations), and in good, 
safe, secure, clean and sanitary condition and will keep and 
maintain, as well as use and occupy said premises 

124 and every building or improvement at any time 
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thereon, as well as the sidewalks, streets and alleys around 
or about said premises, in conformity to and compli¬ 
ance with all ordinances, statutes and laws applicable to 
or affecting the same, and will not commit, permit, or suffer 
any violation or infraction of any such ordinance, statute, 
or law, and will protect and indemnify and forever save and 
keep harmless the Lessor from and against any penalty, 
fine, damage, expenses or charges imposed, or assessed, or 

incurred for anv violation or breach of anv of said ordi- 

• • 

nances, statutes, or laws, whether occasioned by the act or 
neglect of the Lessee, or by any person or persons holding 
or claiming by through or under the Lessee, or by any oc¬ 
cupant of said premises; and will also protect and indem¬ 
nify and forever save and keep harmless the Lessor from 
and against any loss, costs, damages and expenses, includ¬ 
ing all reasonable attornev’s and counsel fees, occasioned 


by, or arising out of any breach, or default, in the perform¬ 
ance or observance of any of the covenants, provisions, or 
conditions of this Lease, or occasioned by, or arising out of, 
any accident, wrong or other occurrence causing or inflicting 
injury or damage to any person or property whomsoever 
or whatsoever, happening or done in, upon or about said 
premises, or due directly, or indirectly, to the tenancy, use, 
or occupation of said premises, or any part thereof by the 
Lessee, or any person or persons holding or claiming by, 
through or under the Lessee. 

Section 2. And the Lessee further covenants that no 
building or improvement will at any time be put, kept or 
maintained on said premises in such condition or so occu¬ 
pied that the same will not be insurable, or insured, or kept 
insured, by responsible insurance companies, against loss or 
damage by fire, as hereinbefore in this Lease provided; nor 
will the Lessee, in respect of any building or improvement 
that may at any time be on said premises, commit or permit 
the violation of any provision or condition of any policy of 
insurance then effected, or placed, or in force thereon, 
125 nor will the Lessee do, cause or suffer to be done, any¬ 
thing in, or upon, or about any such building or im¬ 
provement that may avoid or tend to avoid any policy of 
insurance then effected, placed or in force thereon. 


Section 3. The Lessee further covenants that the Lessor 


and its agents, shall at all reasonable times and during all 
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I 

reasonable hours, have free access to said demised premises, 
and to and through any building or structure, that rbay at 
any time be thereon, for the purpose of examining, or in¬ 
specting the condition of the same, or exercising any! right, 
or power granted to the Lessor under any of the provisions 
of this Lease. j 

AETICLE TEN. | 

i 

No Representations as to Premises. 

And the Lessee further covenants and acknowledge^ that 
it has examined and knows the condition of said premises 
and the buildings thereon, and that no representations as to 
said premises or as to the condition or repair or occupation 
thereof (other than such as may be in this Lease expressly 
stated) were made by the Lessor or any agent or represen¬ 
tative of the Lessor, prior to, or at, the execution of this 
Lease. I 

ARTICLE ELEVEN. 

I 

Notice of Ejectment, Etc. | 

The Lessee does further covenant and agree that in lease 
at any time any suit in ejectment or any other proceeding 
shall be begun by any person or persons, other thari the 
Lessor, against the Lessee, or against said premises, tb re¬ 
cover the possession thereof, or in anywise affecting the 
title thereto, then the Lessee will forthwith, upon notiqe or 
knowledge of said suit, give written notice thereof toj the 
Lessor. ] 

126 ARTICLE TWELVE. j 

Covenant of Quiet Enjoyment. 

The Lessee on paying the rent and the additional rent 
and all other amounts herein reserved and keeping and per¬ 
forming all and singular the covenants and agreement^ of 
this Lease on the part of the Lessee to be kept, observed 
and performed, shall have the peaceable and quiet enjoy¬ 
ment of the demised premises and the buildings and im¬ 
provements thereon without let, hindrance or disturbance 
on the part of any person claiming through or under the 
Lessor during the term herein demised. 


t 
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ARTICLE THIRTEEN, 
i Lessor’s Costs of Litigation, Etc. 

In case the Lessor, without any fault on its part, be made 
a party of any litigation commenced by or against the Les¬ 
see, then the Lessee shall and will pay all costs, reasonable 
attorneys ’ fees and expenses incurred by or imposed on the 
Lessor by or in connection with such litigation. The Lessee 
will also pay all costs, reasonable attorneys’ fees and ex¬ 
penses which may be incurred or paid by the Lessor in 
enforcing the covenants and agreements of this Lease, and 
all such costs and attorneys’ fees, if paid by the Lessor 
upon the failure of the Lessee so to do, shall be so much 
additional rent due on the next rent date after such pay¬ 
ment or payments, together with interest at Eight Per Cent. 
(8%) per annum from the date of payment, payable semi¬ 
annually and shall be collected as any other rent specifically 
reserved herein. 

ARTICLE FOURTEEN. 

Lessor’s Liability as to Title Limited. 

It is further convenanted and agreed that in no case shall 
the Lessor be liable under any expressed or implied cove¬ 
nants of title or possession in or by this Lease for any dam¬ 
age whatsoever to the Lessee, and that in the event that the 
Lessee shall be ousted from possession of said prem- 

127 ises bv reason of anv defect in the title of the Lessor 
* * 

against which City National Bank Building Co. has 
not warranted, the Lessee shall not be required to pay any 
rent under this Lease while it is so deprived of the posses¬ 
sion of said premises; provided, however that nothing here¬ 
in contained shall relieve the Lessor from its obligation to 
eonvev the demised premises according to the terms and 
conditions in Article Three hereof provided. 

ARTICLE FIFTEEN. 

Delays and Strike Clause. 

It is further covenanted and agreed that actual delays 
due to fire, wind, floods, strikes, lockouts, changes of plans 
or work done required by any lawful authority, or made 
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with the consent of the parties thereto, or delays from acts 
of God or inevitable casualtv bevond the control and with- 
out the fault of the Lessee, or delays due to failure df Les¬ 
sor to approve plans, or on account of arbitration, shjill not 
be reckoned in the period or periods of time herein specified 
within which, under the terms of this Lease, the Lessee is 
required to construct or reconstruct a new building and 
improvements or to repair or rebuild any building arid im¬ 
provements at any time standing or located upon said 
demised premises, but the number of days that the comple¬ 
tion of said repair, rebuilding or construction shall be 
delayed by any or all of said causes shall be added to said 
period or periods of time and the date of completion of said 
repair, rebuilding or construction thereby, and to! that 
extent, extended. ' 


ARTICLE SIXTEEN. 


Building Part of 


Realty—Alterations 
Lessee. 


or Additions by 


dis- 


The Lessee further convenants and agrees not to I 
mantle, demolish or remove any building, or any other im¬ 
provement now or at any time hereafter situate, or stand¬ 
ing, upon the said lands, excepting as in this Leas^ ex¬ 
pressly allowed and solely for the purpose and under the 
conditions herein provided, but every building and 1 im¬ 
provement, not including trade fixtures, at any time 
128 hereafter erected, put or placed upon the said prem¬ 
ises, as well as all additions thereto, shall so soon as 
erected, constructed, or made, become and constitute a part 
of the realty; and the Lessee further convenants and agrees 
that upon the expiration or the termination of the term of 
this Lease in any way, whether by lapse of time, forfeiture, 
or otherwise, all buildings, improvements and fixtures then 
upon the said lands or appurtenant thereto, including, too, 
all engines, machinery, dynamos and generators upon the 
said lands, attached thereto, or used in, or in connection 
with, the care, operation or maintenance of any such build¬ 
ing or improvement, and also boilers, furnaces, elevators, 
fire escapes and all lifting, heating, cooling, refrigerating, 
ventilating, closing, lighting, gas and plumbing apparatus, 
appliances and fixtures, not including trade fixtures, shall 
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belong to the owner or owners at that time of the fee or 
reversion in said real estate, without further act or con¬ 
veyance, and no compensation therefor shall be due or pay¬ 
able, or allowed or paid to the Lessee, or to any other 
person. 

It is expressly understood that the full and absolute prop¬ 
erty and title in and to the buildings and improvements 
together with their appurtenances and fixtures, now on said 
premises, (but not including trade fixtures) until removed 
pursuant to the provisions of Section 1 of Article Eight of 
this Lease and in the mode and at the time therein required, 
or unless the Lessee shall purchase the demised premises, 
as permitted in Article Three of this Lease, shall remain 
(as heretofore) in the Lessor, and shall not be held or taken 
to have passed or to have been transferred, to the Lessee 
by virtue of any of the provisions of this Lease; provided, 
that whenever the Lessee shall proceed to remove the build¬ 
ings now upon the said premises, conformably to the provi¬ 
sions of said Section 1 of Article Eight, in order to replace 
the same with a new building or buildings, as in said Sec¬ 
tion 1 of said Article Eight stipulated, then, (but not other¬ 
wise) all the material and salvage of and from any such 
building may be appropriated by the Lessee, without the 
payment of any compensation therefor. 

129 ARTICLE SEVENTEEN. 

Re-Entry and Forcible Detainer. 

Section 1 . The Lessee further covenants and agrees that 
in case at any time or times (1) default shall be made in the 
payment of any stipulated rent herein reserved or any 
other amount payable under the provisions of Article Two 
hereof, or any part thereof, upon the day the same become 
due and payable, and any such default shall continue for a 
period of sixty (60) days, or in case at any time or times (2) 
default shall be made in the payment of any other moneys 
that may become or fall due or payable under this Lease, or 
in the due and full observance or performance of any other 
covenant, provision or condition herein required to be kept, 
performed or observed by the Lessee, and any such second 
mentioned default shall continue for a period of sixty (60) 
days after written notice thereof to the Lessee, then and in 
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every such case of continuing default it shall and may be 
lawful for the Lessor, at its election, at any time thereafter, 
and without anv demand or further notice, to declare said 
term ended and into and upon the said premises and the 
buildings and improvements then situate thereon, or any 
part thereof, either with or without process of law, forcibly 
or otherwise, to re-enter and the Lessee, or any other 
person or persons or property occupying, in or upop the 
same, to expel, remove or put out, using all force and means 
that may be necessary for so doing, and the said premises, 
together with the buildings and improvements then thelreon, 
again to repossess and enjoy as in the Lessor’s first; and 
former estate, free of any right or claim on the part of the 
Lessee, all of which the Lessee expressly authorizes and em¬ 
powers the Lessor in each and every case to do. j 

And the Lessee does expressly covenant and agree! that 
upon the termination of the said term in any way, whether 
by lapse of time, or at the election of the Lessor, as afore¬ 
said, or in any other way, the Lessee will immediately ijipon 
such termination yield and surrender said premises together 
with the buildings, improvements and fixtures then 
130 thereon, and their appurtenances, peaceably to the 
Lessor and deliver possession thereof to the Lessor; 
and if the Lessee, or any other person, shall remain in pos¬ 
session of said demised premises or any building or im¬ 
provement thereon, or any part thereof, after the termina¬ 
tion of said term in any way, it, he or they, as well as |any 
property or goods then upon said premises, may be expelled, 
removed, or put out, with the use of such force or means as 
may be necessary, and the Lessor may enter into and pos¬ 
sess, repossess and enjoy said demised premises, together 
with the buildings and improvements then thereon, as ip its 
first and former estate; and in case of the failure of the Les¬ 
see, or any other person, thus to yield, surrender and deliver 
up possession, as aforesaid, it, he and they, and each &nd 
any of them, shall, without further notice or demand, be 
deemed guilty of a forcible detainer of said premises under 
the statute in such case made and provided, and otherwise, 
and shall be subject to eviction and removal, forcibly I or 
otherwise, with or without process of law. j 

Section 2. And in order at any time or times to terjni- 
nate said term or declare the same ended, as aforesaid, ox to 

i 

! 
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enforce a forfeiture of this Lease, or to terminate or forfeit 
the interest of the Lessee, and all persons claiming by, 
through or under the Lessee, therein, or in said premises or 
any building or improvement that may at any time be 
thereon, because of any default or breach, as aforesaid, or 
in order at anv time or times to authorize a re-entrv, as 
aforesaid, or permit the taking of possession, as aforesaid, 
no demand for rent or for the payment of anv other monevs 
that mav become or fall due under this Lease; no demand 
for the performance or observance of any other cove¬ 
nant or provision of this Lease, no demand for possession 
or the surrender or delivery of said premises, or any build¬ 
ing or improvement thereon: no notice of any intention or 
election to declare this Lease at an end or to terminate said 
term, or to enforce said forfeiture or the termination of 
said term or interest, shall be necessarv or in anv way re- 
quired (saving and excepting always the written notice of 
default provided for in the fore part of Section 1 of 
131 this Article); and the Lessee, for itself, its succes¬ 
sors and assigns, does hereby expressly waive any 
right that it, or thev or anv of them, or anv one who mav 
claim by, through or under the Lessee, might otherwise 
have to any such demand, notice or declaration, and does 
further expressly waive any right that it, or any one who 
may claim by, through or under the Lessee, might other¬ 
wise have to any notice to be given previous or precedent 
to the pursuit or enforcement of any right or remedy 
granted by this Article, further or other than the written 
notice of default in the payment of moneys, or in the due 
observance or performance of any covenant, provision or 
condition of this Lease, provided for in the fore part of 
Section 1 of this Article. 

1 ARTICLE EIGHTEEN. 

Lien of Rents, Etc. 

And in addition to the other rights, remedies and secur¬ 
ity hereunder or otherwise conferred, the Lessor shall also 
have and is hereby expressly given and granted a valid, 
first superior and paramount lien upon the leasehold estate 
of the Lessee in said premises and upon any and all build¬ 
ings and improvements, as well as all apparatus, appliances 








j 
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and fixtures therein contained or thereto belonging pr ap¬ 
purtenant, that may now, or at any time hereafter stand or 
be upon said premises and upon all the rents, issues, profits 
and income accruing or to accrue therefrom, all ^here¬ 
of are hereby specifically pledged to the Lessor as security 
for the payment of any rent, or other moneys, sums or 
amounts that may from time to time be or become due the 
Lessor under the provisions of this Lease. 

i 

ARTICLE NINETEEN. i 


Receipt of Rent After Notice, Etc. 

Section 1 . The Lessee further covenants and agree$ that 
after the service of any notice, or the commencement of any 
suit or action for possession, or after final judgment iii any 
such suit or action, the Lessor may receive and col- 
132 lect any rent due, and the acceptance or collection 
thereof shall not waive or affect said notice, said 
suit, said action, or said judgment. i 

Section 2. The Lessee further covenants and agrees 
that the re-entry of the Lessor, and the re-possession by it, 
as hereinbefore stipulated, of said premises on account of 
any default or breach by the Lessee, or any one claiming 
or holding under the Lessee, in the payment of rent as 
herein agreed, or in the performance or observance of any 
of the other covenants hereof, shall not work a forfeiture 
of any sum agreed to be paid as rent by the Lessee, but the 
Lessee shall continue to be and remain liable for the sgme, 
less anv net rentals recevied bv the Lessor after deducting 
from the gross rentals all of Lessor’s expenses in con¬ 
nection with re-letting, including all agents’ commissions, 
costs of securing tenants and costs of operation of jthe 
property. 

ARTICLE TWENTY. 


Manner of Serving Notice, Etc. 

Section 1 . The Lessee does further covenant and agree, 
as a condition of this Lease, that in everv case where under 
any of the provisions of this Lease, or in the opinion of 
the Lessor, or otherwise, it shall or mav be or become nee- 
essary, or the Lessor shall desire, to make, give or sefve 
any declaration, demand or notice of any kind or character, 
or for any purpose whatsoever, it shall be sufficient: 
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Either (1) to deliver, or cause to be delivered, a copy of 
any such declaration, demand or notice to the Lessee for 
the time being, or to some officer of the Lessee, if the Les¬ 
see be a corporation; 

Or (2) to send, or cause to be sent, a copy of any such 
declaration, demand or notice, by registered mail, postage 
prepaid, properly addressed to the Lessee for the time 
being at such address as the Lessee may have theretofore 
furnished the Lessor in writing for the declared and ex¬ 
press purpose of receiving notices ; or if no such ad- 
133 dress shall have been theretofore furnished to the 
Lessor for such purpose, then properly addressed to 
the Lessee at the Lessee’s last known address. 

All notices to, or demands upon, the Lessee shall be, and 
are hereby required to be, in writing; and in any case the 
declaration, demand or notice, or copy thereof, may be 
signed, and made, given or served, or directed, or caused 
to be made, given or served by the Lessor in person or by 
or through its agent, attorney or servant. 

And in each and every case such service, in any of the 
modes, above provided, of any declaration, demand or no¬ 
tice shall be sufficient and held effectual for all purposes, 
and no other or further declaration, demand or notice or 
method or manner of giving, serving or delivering the same 
shall be required. 

And if at any time there should be more than one Lessee, 
or more than one party upon whom any demand is desired 
or necessary to be made, or upon or to whom any notice is 
desired or necessary to be given or served, then and in 
every such case service upon any one of them in the man¬ 
ner aforesaid shall be deemed, held and considered effec¬ 
tual and sufficient service upon all. 

Section 2. Whenever under any of the provisions of this 
Lease, or for any reason, any notice to, demand upon, or de¬ 
livery or tender to the Lessor for the time being, may be nec¬ 
essary or appropriate, such notice, demand, delivery or ten¬ 
der shall be and is hereby required to be in writing; which 
writing either shall be delivered to the Lessor for the time 
being in person, or may be left for the Lessor (with any 
person above the age of twenty-one (21) years, there found 
employed or residing) at such place in the City of Cleve¬ 
land, Ohio, as the Lessor may have last previously desig- 
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nated in writing for the express purpose of receiving no¬ 
tices, or in default of such designation, then at sucli place 
in the City of Cleveland, Ohio, as the Lessor may have last 
previously designated in writing, as the place for thje pay¬ 
ment of rent pursuant to the provisions of Article Two of 
this Lease, or in default of any such designation, 
134 then at such place in the City of Cleveland, Ohio, 
aforesaid at which the last preceding quarterly rent 
may have been paid; and in addition to leaving said writ¬ 
ing at one of said places so mentioned, a duplicate thereof 
shall be sent by the Lessee to the Lessor by registered mail 
(postage prepaid) properly addressed to the Lessor for 
the time being at such address as the Lessor may havje last 
previously designated in writing for the express purpose 
of receiving notices, or in default of such designation* then 
at such place in the City of Cleveland, Ohio, as the Lessor 
may have last previously designated in writing as the place 
for the payment of rent as aforesaid, or in default of any 
such designation, then at the Lessor’s last known address. 

ARTICLE TWENTY-ONE 
Interest. 

The Lessee further covenants and agrees that every in¬ 
stallment of rent and any and all other sums becomirjg or 
falling due or payable to the Lessor under this Leas^, in¬ 
cluding all moneys or sums advanced or expended by the 
Lessor under the authority of, or pursuant to, any of the 
terms or provisions of this Lease, or because, or on ac¬ 
count, of any default or breach of the Lessee in the per¬ 
formance or observance of any of the covenants or condi- 
tions of this Lease, to be kept, observed or performed by 
the Lessee shall bear interest from the respective time or 
times the same are due, or payable, until fully paid at; the 
rate of Eight Per Cent. (8%) per annum, payable qpar- 
terlv. j 

ARTICLE TWENTY-TWO. 

Indemnity of Lessor. 

i 

The Lessee further covenants and agrees that the Lessee 
will indemnify the Lessor against and pay and discharge 
any loss, costs, damages or expenses (including all rea- 
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sonable attorneys’ and counsel fees) that may, at any time 
or times, result from or arise out of, or that it may be put 
to, sustain or incur bv reason of anv default or failure on 
the part of the Lessee to comply in any respect with, 
135 or observe any requirement or provision of this 
Lease, or that the Lessor may sustain, be put to or 
incur in enforcing, or properly seeking to enforce, any of 
the terms, obligations or covenants hereof; and further, 
that in case of any suit or proceeding to enforce or secure 
the performance or observance, or to prevent the breach or 
violation, of any of the covenants or provisions of this 
Lease, or of any other suit or proceeding at law or in 
equity, wherein the Lessor shall be or become party, 
whether defendant or complainant, plaintiff or petitioner, 
bv reason of being a partv to. or interested in, this Lease, 
or anv of the covenants thereof, because of anv act, omis- 
sion or default of, or claim against, the Lessee or any one 
claiming or to claim by, through, or under the Lessee, or 
any occupant of said premises, the reasonable costs, out¬ 
lays, expenses and attorneys’, solicitors’ and counsel fees 
incurred or paid by the Lessor, in or about any and every 
such suit or proceeding or the instituton or commencement 
thereof (including all stenographers’ or reporters’ fees or 
charges for taking, reporting or transcribing any testi- 
monv or evidence given or heard therein, outlavs for doc- 

umentarv evidence and also the cost of anv continuation of 
* * 

any abstract of title to said premises) shall be forthwith 
repaid, refunded and allowed by the Lessee to the party or 
parties who shall have incurred or paid the same, and may 
also be deemed and taken to be so much additional and 
further rent for the said demised premises, due immedi¬ 
ately from and payable by the Lessee, and shall be also a 
further charge and lien upon any property of the Lessee, 
as hereinbefore provided, and may also be included, and 
their payment provided for, in any decree or judgment 
rendered in the suit or proceeding by reason whereof or 
wherein the same shall have been incurred or paid, or may 
be otherwise recovered. 
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ARTICLE TWENTY-THREE. 

i 

Provision for Receiver. ! 

j 

In the event of the commencement of any action oi other 
proceeding on the part of the Lessor to foreclose hr ter¬ 
minate the estate or interest of the Lessee (ip case 
136 the Lessor should elect to proceed in that manner) 
or of any other action or proceeding on the part of 
the Lessor, wherein the appointment of a receiver njay be 
permissible, then the Lessor shall, as a matter of right and 
immediately upon the institution of any such action or pro¬ 
ceeding, upon notice to the Lessee, be entitled to the ap¬ 
pointment of a receiver, for its security and benefit, of said 
premises and property and all the buildings and improve¬ 
ments thereon, and of the rents, issues, profits and other 
income thereof, with such ample powers as the court mak¬ 
ing such appointment can confer. j 

ARTICLE TWENTY-FOUR. 

Remedies Cumulative—Waiver Not to be Inferrf 4 d. 

! 

Section 1 . No remedy herein or otherwise conferred 
upon, or reserved to, the Lessor shall be considered exclu¬ 
sive of any other remedy, but the same shall be cumulative 
and shall be in addition to everv other remedv given here- 
under, or now, or hereafter existing at law or in equity or 
by statute; and every power and remedy given by thfc in¬ 
denture to the Lessor mav be exercised from time to time 
and as often as occasion may arise or as may be deemed ex¬ 
pedient. No delay or omission of the Lessor to exercise 
any right or power arising from any default shall impair 
any such right or power, or shall be construed to he a 
waiver of any such default, or an acquiescence therein. 

No waiver of anv breach of any of the covenants or con- 

• * 

ditions of this Lease shall be construed, taken or held to be 
a waiver of any other breach, or waiver of, acquiescence 
in, or consent to, any further or succeeding breach of j the 
same covenant or condition. 

Section 2. In case the Lessor shall have proceeded to 
enforce anv right under this Lease, bv entrv, suit or other- 
wise, and such proceeding shall have been discontinued or 
abandoned because of a waiver, settlement, or for pny 


i 
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other reason, or shall have been determined adversely to 
the Lessor, then and in everv such case the Lessor shall 
be restored to its former position and rights hereunder in 
respect to said demised premises, and all rights, rem- 

137 edies and powers of the Lessor shall continue as 
though no such proceeding had been taken. 

Section 3. Xo acceptance by the Lessor at any time or 
times of any rent or other sum at any time due or owing 
under this Lease, or acceptance of, or assent to, the per¬ 
formance or observance of anv covenant or condition of 
this Lease, shall bo construed, taken or held to be a waiver 
of anv breach of anv of the covenants or conditions of this 
Lease, or an acquiescence in, or consent to, such breach. 

Section 4. Neither the rights herein given to receive, 
collect or sue for any rent or rents, moneys or payments, or 
to enforce any of the terms, provisions and conditions of 
this Lease, or to prevent the breach or non-observance 
thereof, nor the exercise of anv such right, or of anv other 
right or remedy, hereunder, or otherwise, granted, or 
arising, shall in any way affect or impair or toll the right 
or power of the Lessor to declare the term hereby granted, 
ended, and to terminate this Lease, as herein provided, 
because of any default in, or breach of, any of the cove¬ 
nants, provisions or conditions of this Lease. 

Section 5. Xo acceptance by the Lessor of legal tender 
currency, checks, bank notes, commodity, or anything 
whatever, other than gold coin of the United States of 
America, of the standard of weight and fineness hereinbe¬ 
fore specified, in payment of any installment or install¬ 
ments of rent, shall be construed to be a waiver of the 
obligation to pay any other unpaid or subsequent install¬ 
ment in such gold coin, as hereinbefore provided, or affect 
or impair in any way the right of the Lessor to demand 
the payment of any other unpaid or subsequent install¬ 
ment or installments of rent in such gold coin, as herein 
specified. 

! ARTICLE TWENTY-FIVE. 

Frontage Consent. 

It is further covenanted and agreed, that in all cases, 
where any person or corporation, may, directly or 

138 indirectly, attempt or seek to acquire, or be desirous 
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of acquiring, through any public grant, the right to use 
or occupy any portion of any street or alley upofi which 
said property abuts, and for that purpose the petition or 
consent of the owner of said property shall be necessary, 
demanded or desired, this shall be understood to require the 
joint signature of the Lessor and the Lessee; it being hereby 
expressly agreed that during the continuance of said term 
neither the Lessor, nor the Lessee, shall alone sign pr exe¬ 
cute any consent, petition or other instrument in writing 
required or desired for any such purpose, but in every such 
case the joint consent or petition of the Lessor and tfie Les¬ 
see shall be necessary to make any such consent, petition or 
other like instrument, effectual. 

7 i 

i 

ARTICLE TWENTY-SIX. 

Assignment of Mortgage of Lease. i 

I 

Section 1 . The Lessee also covenants and agrees that it 
will not assign this Lease or the Lessee’s interest therein, 
and that neither this Lease nor the Lessee’s interest therein 
will in anv case or bv anv mode or means be assigned un- 
less: (1) at such time the Lessee shall not be in arrears of 
rent or other payments to be made hereunder, nor in default 
in the performance or observance of any of the covenants, 
conditions or provisions of this Lease; (2) the assignee or 
purchaser at the time of the assignment shall properly exe¬ 
cute, acknowledge, and deliver a valid, binding and sufficient 
instrument in writing, directly enforcible by the Lessor, 
wherein such assignee or purchaser shall assume and agree 
to pay all the rents and other amounts herein reserved^ and 
expressly assume and agree to perform, keep, observp and 
be bound by all the covenants, provisions and conditioiis of 
this Lease, including those of this Article; (3) such instru¬ 
ment, or a properly executed duplicate thereof, acknowl¬ 
edged in the same manner as this Lease, shall be filed for 
record in the office of the Register of Deeds of Douglas 
County, Nebraska, or other proper office established! for 
such purpose; (4) either the original of such duplicate, 
(together with a written statement of the assignee’s 
139 or purchaser’s place of business) shall within thirty 
days of its execution be delivered to the Lessor; all 
of which said provisos and conditions shall be conditions to 
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any right on the part of the Lessee to assign this Lease. The 
conditions of this Article shall be continuing conditions and 
shall apply to every successive assignment under this Lease, 
and the non-insistence upon, or waiver of them, or any of 
them, in any one case, shall not be taken to be a waiver of 
its conditions in any other case, nor shall consent given in 
any one case be held to extend to any subsequent case. 

And if at any time or times any such assignment, as afore¬ 
said, shall be made bv the Lessee conformablv to all the 
provisos and conditions under which any such assignment, 
as aforesaid, is permitted, and if all such conditions prece¬ 
dent to the right of the Lessee to assign shall have been per¬ 
formed and observed, then and from thenceforth, but onlv 
in such event, the Lessee so assigning shall be released from 
all liability thereafter arising or accruing under this Lease, 
but under no circumstances shall the Lessee otherwise be 
released; nor shall the acceptance of rent from any assignee 
or purchaser in any case operate, or be taken, to work, or 
affect such release. Every assignee shall be subject to and 
be bound by all the provisions and conditions of this Article 
with respect to any future or further assignment as well as 
to all the other provisions, agreements, obligations and con¬ 
ditions of this Lease, and entitled to all the benefits of this 
Lease, to the same extent as the original Lessee. 

Section 2. It is, however further expressly provided, 
anything hereinbefore contained appearing to the contrary 
notwithstanding, that the Lessee may at any time, or times, 
that it shall not be arrears of rent, nor in default in the 
performance or observance of any of the covenants, provi¬ 
sions or conditions of this Lease, mortgage (or convev bv 
deed of trust in the nature of a mortgage), the Lessee’s 
estate or interest acquired by, under or through this Lease 
in the said premises and any building or improvement 
then i or thereafter situate thereon; provided, how- 
140 ever, always (1) that such mortgage or deed of trust 
be made in good faith and represent a bona fide trans¬ 
action, (2) that no mortgagee or trustee, or any one to claim 
by, through or under such mortgage or deed of trust in the 
nature of a mortgage, shall, by virtue of such mortgage or 
deed of trust, acquire any greater or more extended rights 
in the said premises and any building or improvement then 
or thereafter situate thereon than the Lessee has under this 
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Lease, and provided, further, that such mortgage o^ deed 
of trust, and the rights and interest of the mortgagee or 
trustee, and of all persons to claim by, through or j under 
such mortgage or deed of trust, shall be in every inspect 
subject, subservient and subordinate to all the conditions, 
provisions, stipulations, requirements, covenants and obli¬ 
gations of this Lease, and to the rights, powers and priv¬ 
ileges of the Lessor thereunder, as well in respect pf any 
building or improvement from time to time upon said prem¬ 
ises, or otherwise, and provided further, that no person ac¬ 
quiring title to the leasehold estate or interest, or any part 
thereof, created by, under or through this Lease, sh^ll as¬ 
sign or transfer the same, otherwise tha. as under thfe con¬ 
ditions and mode in this Article Twenty- lx expressly per¬ 
mitted to the Lessee. And the Lessee covenants and agrees 
that, excepting as aforesaid and under the conditions afore¬ 
said, and excepting for the purpose aforesaid, it will not 
mortgage or encumber this Lease or the Lessee’s estate or 
interest acquired thereunder. | 

Section 3. If at any time after execution and record in 
the Office of the Register of Deeds of Douglas County!, Ne¬ 
braska, of any such mortgage or deed of trust, the mort¬ 
gagee or trustee therein shall notify the Lessor in writing 
that any such mortgage or deed of trust has been so given 
and executed bv the Lessee, and shall at the same time either 
furnish the Lessor with the address to which he de$ires 
copies of notices to be mailed, or designate some person or 
corporation in the City of Cleveland, Ohio, as his agent! and 
representative for the purpose of receiving copies of notices, 
the Lessor hereby agrees that it will thereafter mail either 
to such mortgagee or trustee or to the agent or rep re- 
141 sentative so designated by said mortgagee or trustee, 
at the address so given, a duplicate copy of any and 
all notices in writing which the Lessor may from timte to 
time give to or serve upon the Lessee, under and pursuant 
to the terms and provisions of this Lease. | 

Section 4. Such mortgagee or trustee may, at his option, 
at any time before the rights of the Lessee shall have been 
forfeited to the Lessor, as provided for in this Lease, pay 
any of the rents or other amounts due hereunder, or effect 
any insurance, or pay any taxes and assessments, or make 
any repairs and improvements, or make any deposits, or do 

i 

I 


l 
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any other act or thing required of the Lessee by the terms 
of this Lease, or do any act or thing which may be necessary 
and proper to be done in the observance of the covenants 
and conditions of this Lease, or to prevent the forfeiture 
of this Lease; and all payments so made, and all things so 
done and performed, by any such mortgagee or trustee, 
shall be as effective to prevent a forfeiture of the rights of 
the Lessee hereunder as the same would have been if done 
and performed by the Lessee instead of by any such mort¬ 
gagee or trustee. Any such mortgage or deed of trust so 
given by the Lessee, may, if the Lessee so desires, be so con¬ 
ditioned as to provide that, as between any such mortgagee 
or trustee and the Lessee, said trustee or mortgagee, on 
making good and performing any such default or defaults 
on the part of the Lessee, shall be thereby subrogated to any 
or all the rights of the Lessee under the terms and provi¬ 
sions of this Lease. 

No such mortgagee or trustee of the rights and interest of 
the Lessee hereunder shall be or become liable to the Lessor 
as an assignee of this Lease, until such time as said mort¬ 
gagee or trustee shall by foreclosure or other appropriate 
proceedings in the nature thereof, or as the result of any 
other action or remedy provided for by such mortgage or 
deed of trust, or by proper conveyance from said Lessee, 
acquire the rights and interest of the Lessee under the 
terms of this Lease; but any person or persons, corporation 
or company, on acquiring the rights and interest of 
142 the Lessee under the terms and provisions of this 
Lease, either by judicial sale thereof, made under 
and pursuant to the terms and provisions of any such mort¬ 
gage or deed of trust, or as the result of any other action or 
remedy provided for by such mortgage or deed of trust, or 
as the result of any legal process or proceedings whatso¬ 
ever, shall thereby be and become liable to the Lessor for 
the performance of each and all the terms, provisions and 
conditions of this Lease as fully and completely as is herein 
provided for an assignee of said Lease. 



CITY NATIONAL BANK BLDG. CO. VS. GUY T. HELVERING. 125 

ARTICLE TWENTY-SEVEN. I 

i 

Extension of Term of Lease. 

The Lessee shall have the right and option at the expira¬ 
tion of the term herein demised, if this Lease is then in 
force and there is no existing default on the part of the 
Lessee, to renew this Lease for successive additional terms 
of ninety-nine (99) years forever upon the same ternis and 
conditions and at the rental and other amounts hereinbefore 
provided to be paid. In case the Lessee desires at the end 
of ninety-nine (99) year term to exercise said option |to re¬ 
new this Lease for any additional term of ninety-nine (99) 
years, the Lessee shall serve upon the Lessor, not less than 
one year nor more than five years prior to the expiration 
of an existing term, written notice of its intention to exer¬ 
cise said option, and the Lessor and the Lessee shall there¬ 
upon enter into written agreements extending this Lease 
for such additional term of ninety-nine (99) years upon the 
terms and conditions in this paragraph specified, which in¬ 
strument shall be in form of record and shall be recorded 
in the Office of the Register of Deeds of Douglas County, 
Nebraska or other proper recording office. Provided how¬ 
ever in the event the Lessee being entitled thereto, gives 
such notice, but such written agreement is not so executed, 
the Lessee shall have and enjoy the ownership and use of 
said real estate for successive terms of ninety-nine (99) 
years forever, upon the terms and conditions and at the 
rental and other amounts hereinbefore provided to be paid. 

143 ARTICLE TWENTY-EIGHT. 

Covenants to Run With Land, Etc. 

The covenants in this Lease contained shall be covenants 
running with the land, and each of the expressions, phrases, 
terms, conditions, ' provisions, stipulations, admissions, 
promises, agreements, requirements, covenants and obliga¬ 
tions of this Lease shall wherever applicable, extend to and 
bind, or inure to the benefit of (as the case may be), not 
only the parties hereto, but their respective successors and 
assigns, and wherever in this Lease reference is madq to 
either of the parties hereto or to the Lessor or to the Les¬ 
see, it shall be held to include and apply to, wherever bud 


i 
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whenever applicable, also the successors and assigns of 
such party, the same as if in each and every case so ex¬ 
pressed. 

In Witness Whereof, said The Union Trust Company, as 
Trustee, by its Vice-President and Assistant Secretary, 
thereunto duly authorized, and City National Bank Building 
Co. bv its Vice-President and Secretarv, thereunto duly au- 
thorized, have caused these presents to be respectively 
signed in duplicate, and their respective corporate seals 
to be hereunto affixed on the dav and vear first aforesaid. 

The Union Trust Company, 

By Geo. N. Sh erwin, 

Vice-President. 
Attest: W. A. Gibson, 

Assistant Secretary. 

(Corporate Seal) 

Signed and acknowledged 
in the presence of: 

M. Glueck, 

David C. Brown. 

City National Bank Building Co., 
By J. C. Little, 

Vice President. 
Attest: Henry A. Marting, 

Secretary. 

Signed and acknowledged 

o c 

in the presence of: 

M. Glueck, 

David C. Brown. 

144 State of Ohio, County of Cuyahoga, ss. 

On this 29th day of May, A. D. 1925, before me, a Notary 
Public, duly commissioned and qualified in and for said 
county, personally came the above named Geo. N. Sherwin, 
Vice-President, and W. A. Gibson, Assistant Secretary, of 
The Union Trust Company, who are personally known to 
me to be the identical persons whose names are affixed to 
the above instrument as Vice-President and Assistant Sec¬ 
retary of said corporation, and they acknowledged the in¬ 
strument to be their voluntary act and deed and the volun- 
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I 

tary act and deed of said corporation, individually and as 
such Trustee aforesaid. 

Witness my hand and official seal at Cleveland, in said 
county the date aforesaid. 

David C. BroWn, 

(Notarial Seal) Notary Public . 

My commission expires Oct. 30th, 1925. 

State of Ohio, County of Cuyahoga, ss. 

On this 29th day of May, A. D. 1925, before me, a Notary 
Public, duly commissioned and qualified in and for said 
county personally came the above named J. C. Little,! Vice- 
President, and Henry A. Marting, Secretary of City Na¬ 
tional Bank Building Co. who are personally known to me 
to be the identical persons whose names are affixed to the 
above instrument as Vice-President and Secretary of said 
corporation, and they acknowledged the instrument to be 
their voluntary act and deed and the voluntary act and deed 
of said corporation. j 

Witness my hand and official seal at Cleveland, in said 
county the date aforesaid. 

David C. Brown, 

(Notarial Seal) Notary Public. 

My commission expires Oct. 30tli, 1925. j 

145 Exhibit #5. 

Agreement and Declaration of Trust 

Between The Union Trust Company, (of Cleveland Ohio) 
as Trustee and The Holders of Land Trust Certificates of 
Equitable Ownership in City National Bank Building Site 
Located in Omaha, Nebraska, Leased to City National Bank 

Building Co. j 

— 

Dated June 1, 1925 

I 

Filed June 1, 1925, as Instrument No. 10, Miscellaneous 
Records, Douglas County, Nebraska. 

146 AGREEMENT and DECLARATION of TRU$T, 
dated for convenience June 1st, 1925, but actually, de¬ 
livered June 1st, 1925, (hereinafter sometimes called the 
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“Declaration”), between The Union Trust Company, a cor¬ 
poration organized and doing business under the laws of 
the State of Ohio, as Trustee, (hereinafter called “Trus¬ 
tee”), party of the first part, and such other persons, part¬ 
nerships, associations or corporations as may become par¬ 
ties hereto by the acceptance of certificates of Equitable 
Ownership issued hereunder, (hereinafter sometimes called 
“Beneficiaries”), parties of the second part, 

WITNESSETH : 

That the parties do hereby, in consideration of their mu¬ 
tual covenants, make the following Agreement and Declara¬ 
tion of Trust with respect to the premises hereinafter de¬ 
scribed : 

ARTICLE I. 

The Trustee horebv declares that it holds and will hold as 
Trustee for the use and benefit of all present and future 
holders of the Certificates of Equitable Ownership issued 
hereunder (hereinafter called “Land Trust Certificates”), 
the title to the premises acquired by the Trustee by deed 
from City National Bank Building Co., described as fol¬ 
lows : 

Situated in the Citv of Omaha, Countv of Douglas and 
State of Nebraska and being known as Lot No. 4 and the 
west half of Lot No. 3, all in Block 147, said premises hav¬ 
ing a frontage of 99 feet on the south side of Harnev Street 
and a depth of 132 feet to an alley along the east side of 
Sixteenth Street, be the same more or less but subject to 
all legal highways. 

Subject, however, to a party wall agreement dated Febru¬ 
ary 15, 1S93, recorded in Book 12, Page 324, Douglas Coun¬ 
ty, Nebraska, records. 

Subject, also, to party wall agreement dated April 30, 
1901, recorded in Book 19, Page 213, Douglas County, Ne¬ 
braska, records. 

147 Said premises (hereinafter sometimes referred to 
as the “Trust Estate”) are subject to a certain In¬ 
denture of Lease by and between the Trustee, as Lessor, 
and City National Bank Building Co., a corporation organ¬ 
ized and doing business under the laws of the State of Dela¬ 
ware, as Lessee (hereinafter sometimes referred to as 
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l 

“Lessee”), as of June 1,1925, filed in the office of the Reg¬ 
ister of Deeds of Douglas County, Nebraska, on Jiine 1, 
1925, (said Indenture of Lease being hereinafter sometimes 
referred to as the “Lease”), to which Lease and the record 
thereof reference is hereby made for all the terms anc| con¬ 
ditions thereof, which Lease, among other things, provides 
as follows: j 

(a) The term of said Lease is from June 1, 1925 to May 
31, 2024, renewable for further terms of ninety-nine years. 

(b) The Lessee agrees to pay to the Lessor the suin of 

Fifty-five Thousand Dollars ($55,000.00) a year for the 
term of this Lease, in equal quarterly installments of Thir¬ 
teen Thousand Seven Hundred and Fifty Dollars ($13,- 
750.00) payable on February 15, May 15, August 15 j and 
November 15, the first of said payments being August 15, 
1925, and also covenants to pay all taxes, assessments, levies 
and public charges of every kind and character which are or 
may be levied and assessed upon the leased premises or any 
improvements thereon, and also all charges, costs and ex¬ 
penses of the Trustee under this Declaration, and certain 
other amounts, all as provided in the Lease. • 

ARTICLE II. j 

The equitable ownership and beneficial interest in the 
Trust Estate is divided into One Thousand indivisible equal 
shares, which shares shall be represented by Certificate^ of 
Equitable Ownership, said Certificates being referred] to 
and designated as “Land Trust Certificates,” varying only 
as to the respective numbers, names of the representative 
Beneficiaries, and the amount of the equitable interest evi¬ 
denced by the number of shares represented by the Certifi¬ 
cates, in the following form, to-wit: j 

148 Number. Interest./lOOOtjhs 

Land Trust Certificate of Equitable Ownership 

in ! 

The City National Bank Building Site Located in Omaha, 

Nebraska, Leased to City National Bank Building Co. 


i 

This Certifies that.is the owner of. 

thousandths (./lOOOths) of the equitable ownership 


and beneficial interest in certain real estate located at the 
southeast corner of Sixteenth and Harney Streets, fronting 
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one hundred and thirty-two (132) feet on Sixteenth Street 
and ninety^nine (99) feet on Harney Street, in the City of 
Omaha, Nebraska, the title to which is held by The Union 
Trust Company (of Cleveland, Ohio) as Trustee for the 
benefit of the holder or holders of this Certificate and of 
similar Certificates issued or to be issued by the Trustee to 
evidence ownership of said beneficial interest in said prop¬ 
erty so held by it in trust. All of said Certificates are is¬ 
sued or are to be issued under and in pursuance of an 
Agreement and Declaration of Trust, in which said prop¬ 
erty is specifically described, dated June 1, 1925, between 
the Trustee as party of the first part, and such persons, 
partnerships, associations or corporations as many become 
parties thereto by the acceptance of Certificates of Equita¬ 
ble Ownership of like tenor herewith, in the trust thereby 
created, which Agreement and Declaration of Trust (here¬ 
inafter sometimes referred to as the “Declaration”) is of 
record in the office of the Register of Deeds of Douglas 
County, Nebraska, to which Declaration reference is hereby 
made for a statement of the rights and title of the holders 
of this Certificate and all other Certificates issued under the 
Declaration, in said property, and of the terms and condi¬ 
tions of said trust. 

The Trustee agrees that it will pay on the first day of 
March, June, September and December in each year, com¬ 
mencing September 1, 1925, to the holder of this Certificate 
as registered on the Trustee’s transfer books as of 
149 the twentieth day of the month preceding such dis¬ 
tribution said holder’s pro rata share of the net pro¬ 
ceeds which may be derived from the rental of the property 
described in the Declaration and constituting the Trust 
Estate. 

Whenever in the Declaration or in this Certificate the 
Trustee is obligated to pay or distribute any sum of money 
it is understood that all such obligations are undertaken by 
it in its trust capacity only and not personally and that such 
payments and distributions are to be made only out of such 
funds as the Trustee has in its hands available therefor. 

The real estate, hereinbefore and in Article I of the Dec¬ 
laration described, is leased to City National Bank Build¬ 
ing Co. for' the term beginning June 1,1925 and ending May 
31, 2024, with privilege of renewals under a Lease by which 


* 
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the Lessee agrees to pay annually the sum of Fifty-five 
Thousand Dollars ($55,000.00), in equal quarterly install¬ 
ments of Thirteen Thousand Seven Hundred and Fifty Dol¬ 
lars ($13,750.00) each, payable on February 15, Mjay 15, 
August 15 and November 15 in each year, commencihg Au¬ 
gust 15, 1925, and in addition thereto an amount sufficient 
to pay the compensation and expenses of the Trustee for 
the management of the Trust Estate and the distribution of 
the rentals therefrom. 

i 

Said Lease grants to the Lessee the option to purchase 
the leased premises for an amount which will yiehj One 
Thousand and Fifty Dollars ($1050.00) for and in respect to 
each one-thousandth fractional interest in the Trust Ejstate. 

The holder of this Certificate, by the acceptance hereof, 
expressly assents to all the terms and conditions of the Dec¬ 
laration and becomes a party thereto as fully to all iiitents 
and purposes as if said holder had signed the Declaration. 

Subject to the terms and conditions of the Declaration, 
but not otherwise this Certificate and the interest repre¬ 
sented thereby may be assigned and transferred iii full 
shares of one-thousandth (1/1000) each, but not in {frac¬ 
tions thereof, by the holder hereof in person or by duty au¬ 
thorized attorney, but only upon surrender of this Certifi¬ 
cate, duly assigned, for notation of such transfer upop the 
books of the Trustee, and the transferee shall, by accepting 
this Certificate or any Certificate which may be issued in 
place hereof, become a party to the Declaration and be 
bound thereby and entitled to all rights thereurider. 
150 In Witness Whereof, The Union Trust Company, 
Trustee, has caused these presents to be signed in its 
corporate name, by its President, or Vice-President, and its 
corporate seal to be hereto affixed, attested by its Secretary 

or Assistant Secretary, this.day of.{..., 

19. V I 


The Union Trust Company, Trustee, 

By.j. 

Vice-President. 
Attest: .j. 

i 

Assistant Secretary . 


Note: If the owner of this Certificate and Spouse are resi¬ 
dents of the State of Nebraska, the Spouse should also exe¬ 
cute the assignment. { 


i 

i 

i 
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(Form of Assignment) 

The undersigned, resident(s) of the State of., 

being the owner of the within Certificate issued under the 
provisions of an Agreement and Declaration of Trust, dated 
June 1,1925, and filed for record in the office of the Register 
of Deeds of Douglas County, Nebraska, and being the owmer 
of the entire beneficial interest in real estate represented 
by said Certificate in the premises described in said Agree¬ 
ment and Declaration of Trust, for a valuable consideration 

does hereby sell, assign, transfer and convey to. 

heirs and assigns, its successors and assigns, according to 
the terms of said Agreement and Declaration of Trust, 

.i.thousandths of the beneficial interest in said 

premises, and does hereby authorize said Trustee to make 
or cause to be made a transfer of the same on its books. 

Dated.,19_ 


Signed and acknowledged in 
the presence of: 


151 (Form of Acknowledgment "Where Assignor is an 

Individual and Executes the Assignment in Person) 

State of., 

County of ., ss. 

On this...day of., A. D. 19...., 

before me, a., duly commissioned and 

qualified in and for said county, personally came the above 

named.who. personally known 

to me to be the identical person(s) whose name(s). 

affixed to the above instrument and.acknowledge(s) 

the instrument to be.voluntary act and deed. 

Witness my hand and official seal at. 

in said county the date aforesaid. 


My commission expires 
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(Form of Acknowledgment Where Assignor is a Cprpora- 

tion) j 

State of. , j 

County of ., ss. 

On this.day of., A. D. 19_, 

before me, a Notary Public, duly commissioned and| quali¬ 
fied in and for said county, personally came the above named 

.President, and.. 

Secretary, of.who are person¬ 

ally known to me to be the identical persons whose names 

are affixed to the above instrument as.President and 

.Secretary of said corporation, and they acknowl¬ 
edged the instrument to be their voluntary act and depd and 
the voluntary act and deed of said corporation. 

Witness mv hand and official seal at.j. 

in said countv the date aforesaid. 

i 


My commission expires. | 

I 

152 (Form of Acknowledgment Where Assignor is an 
Executor, Administrator, Guardian, Trustee, oi^ Act¬ 
ing in Other Representative Capacity) j 

State of.. 

7 I 

Countv of., ss. i 

" 7 | 

On this.day of., A. D. 19!_, 

before me, a., duly commissioned and 

qualified in and for said county, personally came the ajbove 

named., who. j_ 

personally known to me to be the identical person(s) whose 

name(s).affixed to the above instrument and....!_ 

acknowledge(s) the instrument to be.voluntary act 

and deed as such. 

Witness my hand and seal at. j.... 

in said county the date aforesaid. j 




My commission expires 
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Note: The execution of the above assignment must be 
acknowledged before a Notary Public or other officer au¬ 
thorized by the laws of the State of Nebraska to take ac¬ 
knowledgments of deeds, whose authority, if outside of the 
State of Nebraska shall be evidenced by the certificate of 
the Clerk of the proper court of record. If in a foreign 
country, the acknowledgment may be made before a Consul 
General, Consul or other consular official of the United 
States. In all cases the officer taking the acknowledgment 
must add his official designation, residence, and seal, it he 
has one. When the assignment is executed by an executor, 
administrator, guardian, trustee, or a person acting in any 
other representative capacity, proof of his authority to act 
must be furnished and must accompany the certificate.” 

In case any Land Trust Certificate issued hereunder shall 
become mutilated or be destroyed, stolen or lost, the Trustee 
may thereafter in its discretion issue in lieu thereof a new 
Certificate representing the interest represented by 
153 such mutilated, destroyed, stolen or lost Certificate, 
in exchange and substitution for the Certificate muti¬ 
lated, upon cancellation thereof, or in lieu of and in ex¬ 
change and substitution for the Certificate destroyed, stolen 
or lost, upon the registered holder filing with the Trustee 
evidence satisfactory to the Trustee that such Certificate 
was destroyed, stolen or lost, and of such holder's owner¬ 
ship thereof, and furnishing the Trustee indemnity in form 
and with surety or security satisfactory to it, and for the 
benefit of all interested parties. 

ARTICLE III. 


The Trustee agrees that, after paying the compensation 
of the Trustee provided to be paid in Article XI hereof, and 
subject to the provisions of the Declaration, it will distrib¬ 
ute among the Beneficiaries in proportion to their respec¬ 
tive interests as evidenced by Certificates issued hereunder 
all the net proceeds which may be received by it under the 
terms of the Lease, such distribution to be made quarterly 
on the first day of March, June, September and December 
in each year commencing September 1, 1925, and such pay¬ 
ment may be made by check at par in Cleveland, Ohio ex¬ 
change, and shall be mailed to the holders of Certificates as 
registered on the Trustee’s transfer books as of the twenti- 



CITY NATIONAL BANK BLDG. CO. VS. GUY T. HELVERING. 135 

i 


eth day of the month preceding such distribution and at 
their respective addresses as registered on said books. Any 
such funds not collected by such Certificate holders shall be 
held by the Trustee without interest to the credit of such 
holders. 

ARTICLE IV. | 

I 

As provided in the Lease, the Lessee has the option to 
purchase the entire property comprising the Trust Estate, 
on any rent paying date for the sum of One Million and 
Fifty Thousand ($1,050,000) Dollars, plus all unpaid ex¬ 
penses, and/or charges of the Trustee and a reasonable 
compensation to the Trustee for its services in connection 
with the completion of said sale and the distribution of the 
net proceeds thereof. j 

In the event the Lessee exercises said option tp pur- 
154 chase, the Trustee is fully authorized to complete 
such sale, full power and authority being hereby 
vested in it to execute all conveyances, releases, cancella¬ 
tions, assignments and/or other transfers of the property 
sold as may be necessary or proper to convey title thereto, 
without securing any consent from the Beneficiaries. ! 

ARTICLE V. 


Upon the exercise by the Lessee of the option to purchase 
the leased premises, or upon sale by the Trustee of the en¬ 
tire property comprised in the Trust Estate, pursuant to 
and because of default by the Lessee in any of the provi¬ 
sions of the Lease as provided in Article VI hereof], the 
Trustee upon receipt of the option price or the sale price, 
as the case may be, after deducting all necessary expenses, 
including a reasonable compensation to the Trustee fdr its 
services in connection with the completion of said sale and 
the distribution of the net proceeds thereof, shall distrib¬ 


ute the net proceeds among the Beneficiaries holding out¬ 
standing Certificates, in accordance with the respective in¬ 
terests held by them as evidenced by their several Certifi¬ 


cates and upon their surrender thereof. Notice of any such 


distribution shall be given by registered letter, mailed to the 
respective Beneficiaries at their several addresses appear¬ 
ing on the transfer books of the Trustee. If, after nptice 


has been given as aforesaid, the holder or holders of any 
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outstanding Certificates shall fail or neglect to present the 
same at the time and place in said notice specified, the 
Trustee shall place to the credit of each outstanding Cer¬ 
tificate the distributive share to which its holder is entitled 
and shall be subject to no further liability and under no 
further dutv to the Beneficiarv holding the same under the 
trusts created by this instrument, except to pay to said 
holder such distributive share upon demand and the surren¬ 
der of said Certificate, nor shall it be required to pay inter¬ 
est upon any fund so credited. 

155 ARTICLE VI. 

In the event that the Lessee shall make default in any of 
the provisions of the Lease so that it shall become neces¬ 
sary, or in the opinion of the Trustee advisable, for the 
Trustee, as Lessor, to terminate the same, the Trustee shall 
give not less than fourteen (14) days’ notice thereof to the 
Beneficiaries by registered letter mailed to their last ad¬ 
dresses, as furnished by them to the Trustee, such notice to 
be deemed commenced with the mailing of said letter, and 
shall request therein advice as to whether the property 
should be offered for sale, or whether another lease thereof 
should be made, if possible. If the holders of not less than 
a majority in interest of the outstanding Certificates shall, 
within fourteen (14) days after the expiration of the period 
of notice above provided, notify the Trustee, in writing, of 
their agreement upon the course to be taken, the Trustee 
shall endeavor in its discretion to comply with their wishes. 
In the event of the failure or neglect of the holders of not 
less than a majority in interest of the outstanding Certifi¬ 
cates to express their wishes within the period above pro¬ 
vided, or, in the event the Trustee shall find, after making 
reasonable efforts, that in its judgment, it is impracticable 
to comply with such expressed wish of said Certificate 
holders, it shall have full authority to take such action with 
respect to selling, leasing for ninety-nine years renewable 
forever, or for lesser terms, managing, operating or other¬ 
wise disposing of said property as it may deem advisable 
and for the best interest of said Certificate holders. 

In the event that upon a default on the part of the Les¬ 
see under the terms of said Lease, the Trustee shall not 
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deem it advisable to sell the Trust Estate, but shall enter 
into a new lease or leases of the Trust Estate, then the 
Trustee, after deducting its reasonable compensation for 
its services hereunder shall distribute among the Benefici¬ 
aries, in proportion to their respective interests is evi¬ 
denced bv Land Trust Certificates issued hereunder and at 
the time outstanding, all of the net proceeds which may be 
received by it under the terms of such new lease or 
156 leases, such distribution to be made quarterly [on the 
first day of March, June, September and December 
in each year, and such payment shall be made by check at 
par in Cleveland, Ohio exchange, mailed to the holders of 
Certificates at their respective addresses as registered on 
the Trustee’s transfer books, as of the twentieth day of the 
month preceding such distribution. 

Upon the sale of the Trust Estate in pursuance of the pro¬ 
visions of this Article, the net proceeds of such sale^ after 
deducting all expenses of the sale and repaying any ad¬ 
vances which mav have been made bv the Trustee, or in- 
debtedness which the Trustee mav have incurred in connec- 
tion with the Trust Estate, shall be distributed bv the Trus- 
tee among the holders of the outstanding Certificates in the 
manner provided in Article V hereof. Unless terminated 
by sale of the Trust Estate this trust shall continue cfuring 
the existence of the Lease and any renewals thereof, ojr any 
lease or leases made by the Trustee, under the terms hereof. 

ARTICLE VII. 


No Beneficiary shall have as such any legal title tjo the 
trust property itself, real or personal, held by the Trustee, 
his interest being equitable only, and he shall have no right 
to call for any j)artition of the Trust Estate during th0 con¬ 
tinuance of the trust, any and all such rights being waived 
by the Beneficiaries, by acceptance of the Land Trust* Cer¬ 
tificates. No transfer by operation of law of the interests 
of a Beneficiary during the continuance of this trust shall 
operate to terminate the trust, nor shall it entitle the legal 
representative of a deceased Beneficiary to an accounting 
or to take any action in the courts or otherwise against the 
Trust Estate or the Trustee. 

Notwithstanding any transfer by operation of law of the 
interest, or any part thereof, of a Beneficiary as aforesaid, 
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the Trustee shall be fully protected in paying and account¬ 
ing to the personal representatives of any deceased Benefi¬ 
ciary with respect to all matters arising under this 

157 trust, and the rights of any such transferee shall ac¬ 
crue and be enforceable against and be binding upon 

such personal representative and not against or upon the 
Trustee or the Trust Estate until such transferees shall 
have established to the satisfaction of the Trustee their suc¬ 
cession to such interests. 

ARTICLE VIII. 

No assessment shall ever be made upon the Beneficiaries, 
and the Trustee shall have no power to obligate the Bene¬ 
ficiaries personally, and in every written contract made by 
the Trustee reference shall be made to this instrument, and 
the person or corporation contracting with the Trustee shall 
look only to the funds and property of the trust for pay¬ 
ment under such contract, or for the payment of any debt, 
note, judgment or decree, or of any money that may other¬ 
wise become due and payable by reason of the failure on 
the part of the Trustee to perform such contract in whole or 
in part, or for any other cause, and neither the Trustee nor 
the Beneficiaries, present or future, shall, in any event, be 
personally liable therefor. 

ARTICLE IX. 

The Trustee shall keep a register of the names and inter¬ 
ests of the Beneficiaries hereunder, and proper transfer 
books, and books of account showing the receipts and dis¬ 
bursements of the Trust Estate. Such books of account, 
but not the register of names and interests or transfer 
books, shall at all reasonable times be open to the inspec¬ 
tion of any Beneficiary or his personal representatives. 

Land Trust Certificates may be assgined and trans¬ 
ferred by the holder or holders thereof, in person or by at¬ 
torney duly authorized, and upon presentation to the Trus¬ 
tee of any such certificate, duly executed for transfer, the 
Trustee will execute and deliver to such transferee, a new 
Land Trust Certificate or Certificates representing the frac¬ 
tional interests of equitable ownership in the Trust 

158 Estate so transferred, and such transferee shall, by 
accepting such Certificate so assigned to him, or any 
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I 

new Certificate issued in place thereof, become a party to 
the Declaration aiid be bound thereby and entitled toi all of 
the rights thereunder; but no assignment or transfer of a 
Land Trust Certificate or the equitable ownership evi¬ 
denced thereby or any interest therein shall be vajid or 
binding upon the Trustee or upon the holder of such certif¬ 
icate or any new certificate or certificates issued in place 
thereof, until the certificate so assigned or transferred or 
evidencing the equitable ownership or interest therein, so 
assigned or transferred, shall be surrendered to the Trus¬ 
tee and a new certificate or certificates issued in place there¬ 
of, as herein provided for, and notation thereof made upon 
the books of the Trustee. 

ARTICLE X. i 


The Trustee does not warrant its title as owner of the 
premises hereinbefore described as the Trust Estate, or 
make any representations with reference thereto, nor does 
it warrant the validitv of the Lease, nor of any other lease 
of the said premises which may hereafter be made,! nor 
guarantee the performance of the covenants thereof by the 
Lessee or any Lessees thereunder. It undertakes only to 
exercise ordinary care in collecting the rentals derived from 
said premises and in distributing among the Beneficiaries 
the net proceeds derived therefrom, or in carrying out any 
sale or lease of said premises and distributing the proceeds 
among the Beneficiaries, as the case mav be. i 

The Trustee shall have the exclusive right to manage and 
control the Trust Estate as it mav deem for the best initer- 
ests of the Beneficiaries, free from all control by the Bene¬ 
ficiaries, as fullv and to the same extent as though the Tfus- 
tee were the sole legal and equitable owner thereof, tod 
shall not be subject to any obligations to the Beneficiaries 
other than such as are expressly assumed hereunder. 

The Trustee shall likewise have full and unrestricted 
power and authority to enter into, execute and ide- 
159 liver any agreements and instruments in writing 
modifying, amending or supplementing the Lease; if 
and when, in the sole and absolute discretion of the Trustee 
it shall appear wise, expedient or proper so to do. j 
The Trustee shall have full power to compromise and 


i 
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settle claims either in contract or tort made against it or 
against the proceeds derived from the Trust Estate. 

The Trustee shall be protected in acting upon any notice, 
request, consent, affidavit, certificate, assignment, note or 
other paper or document believed by it to be genuine and to 
be signed by the proper party. 

The Trustee in its individual capacity may own or ac¬ 
quire Land Trust Certificates to the same extent and with 
the same effect as if it were not Trustee hereunder. 

The Trustee shall be entitled to indemnity from the Trust 
Estate for any personal liability or expense by it incurred 
in the administration of this trust, except such as may arise 
from its personal and willful default. 

The Trustee shall not be liable for any error of judgment 
or for any loss arising out of anv act or omission in the exe- 
cution of this trust so long as it acts in good faith; nor shall 
it be personally liable for the acts or omissions of any offi¬ 
cer, agent,i servant or employe elected or appointed by or 
acting for it (reasonable care having been used in their se¬ 
lection), and it shall not be obliged to give any bond to se- | 
cure the due performance of this trust by it. 

The Trustee shall have the power, in the event that it 
should become necessary for it to provide funds to meet a 
temporary exigency arising in connection with the manage¬ 
ment of the Trust Estate, or to enable it to comply with any 
of the provisions of said Lease to make advances at reason¬ 
able or eustomarv rates of interest or borrow monev and 
give notes or other security therefor binding the income and 
assets of the trust, but not the Trustee or Beneficiaries per¬ 
sonally. Any such advances or indebtedness shall be paid 
by the Trustee prior to and ahead of any other disburse¬ 
ment made bv it. 

* i 

160 The Trustee mav advise with legal counsel, and 
any action under this Trust Agreement taken or suf¬ 
fered in good faith by the Trustee in accordance with the 
opinion of such counsel, shall be conclusive on the Benefi¬ 
ciaries, and the Trustee shall be fully protected in respect 
thereof. 

Whenever in this instrument or in any Land Trust Cer¬ 
tificate issued hereunder the Trustee is obligated to pay or 
distribute any sum of money to the holders of such Land 
Trust Certificates it is understood that all such obligations 
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are undertaken by it in its trust capacity only and not per¬ 
sonally, and that such payments and distributions are to be 
made only out of such funds as the Trustee has in its hands 
available therefor. 

ARTICLE XI. 

i 

The compensation of the Trustee shall be Two Thousand 
Four Hundred and Fifty Dollars ($2450.00) for thej first 
year and for its ordinary services in the collection and dis¬ 
tribution of rents under the general management of the 
Trust Estate shall be One Thousand Two Hundred Dbllars 
($1,200) for the year beginning June 1, 1926, and ending 
May 31, 1927, and a similar amount for each year there¬ 
after, to be deducted from the gross income of the Trust 
Estate, and in the event that it should become necessary for 
the Trustee at any time to render extraordinary services in 
the carrying out of any of the provisions of the trust; cre¬ 
ated by this Declaration, it shall be entitled to receive ah ad¬ 
ditional reasonable compensation therefor, and such com¬ 
pensation, together with any and all expenses, charges or 
liabilities made, incurred or discharged by the Trustee un¬ 
der the terms and conditions of this Declaration, shall he a 
lien against and paid from the Trust Estate and/or the in¬ 
come derived therefrom. 

i 

ARTICLE XII. 

In the event that the Trustee or anv successor hereafter 
appointed shall desire to relinquish the trust evidenced by 
this agreement or that the holders of not less than 

w m I 

161 three-fourths in interest of the certificates shall for 

any reason desire to change the Trustee, the Trustee 

or the holders of not less than three-fourths in interest! of 

the certificates, as the case may be, shall give four weeks’ 

notice thereof to all the Beneficiaries, either by registered 

letter sent to their last addresses furnished by them to the 

Trustee, such notice to be deemed to commence with the 
7 • | 
mailing of said letter, or by publication once a week for four 

'weeks in one newspaper published and of general circula¬ 
tion in the City of Cleveland, Ohio. If the holders of not 
less than three-fourths in interest of the certificates shall, 
within two weeks after the expiration of the period of No¬ 
tice above provided, request the Trustee in writing to con- 


i 
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vey the Trust Estate to a specified Trustee who is willing to 
accept the trust, the Trustee shall, upon the making of such 
conveyance and upon accounting for all funds which have 
previously come into its possession, be discharged from 
further liability. In the event of the failure or neglect of 
the holders of not less than three-fourths in interest of the 
certificates^ to express their choice of a successor within the 
period above provided, the Trustee may either choose a 
successor believed by it to be responsible or may request a 
court of general jurisdiction of Douglas County, Nebraska, 
to do so. Upon conveying the Trust Estate to a successor 
Trustee appointed by either of the methods above provided 
and upon accounting for all funds which have previously 
come into its possession, and surrendering all certificates, 
papers and documents held by it in connection with said 
Trust, the Trustee shall be discharged from further lia- 

blity. I 

In the event of the consolidation or merger of Trustee or 
of any successor Trustee, with any other corporation, such 
consolidated corporation shall succeed to the title and 
rights of the original Trustee, subject to the terms and con¬ 
ditions of this Trust Agreement. The purchase of the assets 
and the assumption of the liabilities of the Trustee shall be 
treated as a merger or consolidation, as provided for in this 
Article. 

162 ARTICLE XIII. I 

The term “Trustee” shall be deemed to include The 
Union Trust Company, Trustee, or any successor which or 
who may hereafter be appointed under any of the provi¬ 
sions of this instrument, and any such successor Trustee 
shall be vested with all of the titles, powers, discretion and 
immunities which are herein vested in the Trustee herein 
named. 

ARTICLE XIV. 

By the acceptance of any certificate issued hereunder, the 
original or any successive holder shall be deemed to assent 
to all of the provisions contained in this Trust Agreement. 

In Witness Wherefore, the said The Union Trust Com¬ 
pany has caused these presents to be signed in its corporate 
name by its President or Vice-President and its corporate 


I 
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seal to be hereunto affixed and attested by its Secretary or 
Assistant Secretary, as of the 1st day of June, 192q. 

THE UNION TRUST COMPANY, 

By GEO. N. SHERWIN, 
Vice-President. 

Attest: W. A. GIBSON, I 
(Corporate Seal) Assistant Secretary. j 

Signed, sealed and acknowledged in the presence of: 

M. GLUECK, 

DAVID C. BROWN, 

163 State of Ohio, 

County of Cuyahoga , ss. 

\ 

On this 29th day of May, A. D. 1925, before me, a Notary 
Public, duly commissioned and qualified in and for! said 
county, personally came the above named Geo. N. Sh^rwin, 
Vice President, and W. A. Gibson, Assistant Secretary, of 
The Union Trust Company, who are personally known to 
me to be the identical persons whose names are affixed to 
the above instrument as Vice President and Assistant! Sec¬ 
retary of said corporation, and they acknowledged the in¬ 
strument to be their voluntary act and deed and the volun¬ 
tary act and deed of said corporation individually and as 
such Trustee aforesaid. j 

Witness my hand and official seal at Cleveland, in isaid 
county the date aforesaid. 

i 

DAVID C. BROWN, | 

(Notarial Seal) Notary Public. 

My commission expires Oct. 30th, 1925. 


i 

i 

i 

\ 

i 

i 

l 
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164 EXHIBIT #6 

i First Mortgage Trust Deed 

from 

City National Bank Building Co. 

to 

The Cleveland Trust Company, (of Cleveland, Ohio) 

Trustee 

Securing an Issue of $600,000 
6 V‘ 2 % First Mortgage Leasehold Sinking Fund 

Gold Bonds 

Dated June 1 , 1925 

Filed June 1,1925, as Instrument No. 30, Mortgage 
Records, Douglas County, Nebraska. 

165 First Mortgage Trust Deed, (hereinafter some¬ 
times called the “Mortgage”), dated for convenience 

June 1 , 1925, but actually delivered June 1 st, 1925 between 
City National Bank Building Co., a corporation created and 
existing under and by virtue of the laws of the State of Del¬ 
aware, having a principal place of business in Omaha, 
Douglas County, Nebraska, (hereinafter sometimes called 
the “Company”), Party of the First Part, and The Cleve¬ 
land Trust Company, a corporation created and existing 
under and by virtue of the laws of the State of Ohio, and 
having its principal place of business in Cleveland, Ohio, 
(hereinafter sometimes called the “Trustee”), Party of the 
Second Part. 

Whereas, the Company is authorized by law to borrow 
money and contract debts for any purpose of its incorpora¬ 
tion, and to issue and dispose of its bonds or other obliga¬ 
tions therefor, and in order to secure the payment of such 
bonds or other obligations in the amount so borrowed to 
mortgage any and all of its property and franchises; and 
Whereas,! the Company desires to procure funds for its 
proper corporate uses and purposes, and for said purposes 
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lias duly determined by resolution of its Board of Directors 
and the consent of the holders of its Capital Stock td issue 
its bonds to be known as its 6 1 /L > % First Mortgage Lease¬ 
hold Sinking Fund Gold Bonds (hereinafter sometimes 
called the “Bonds”), dated June 1, 1925, to the aggregate 
principal amount of Six Hundred Thousand Dollars ($600,* 
000.00), in coupon form, registerable as to principal hnd to 
secure the same by its First Mortgage Trust Deed (herein¬ 
after sometimes called the “Mortgage”) as herein! pro¬ 
vided ; and 

Whereas, said Bonds and coupons to be attached thereto 
and the Trustee’s certificate to be endorsed thereon are to 
be in substantiallv the following form to-wit: j 

166 No. $. j.... 

United States of America j 

City National Bank Building Co. j 

6Vo% First Mortgage Leasehold Sinking Fund Gold Bond 

Total Issue $600,000.00 I 


City National Bank Building Co., a corporation of the 
State of Delaware (herein called the Company), for value 
received, promises to pay to the bearer, or, if registered, to 

the registered holder hereof, on June 1 , 1940,.. 

Dollars in gold coin of the United States of America of the 
present standard of weight and fineness, and to pay interest 
thereon from June 1, 1925, until the principal sum is paid, 
at the rate of Six and One-half Per Cent. (6V*>%) per an¬ 
num payable semi-annually on June 1 and December jl in 
each year, in like gold coin, on presentation and surrender 
of the coupons hereto annexed as the same severally ma¬ 
ture, both principal and interest being payable at the prin¬ 
cipal office of The Cleveland Trust Company (herein ca|lled 
the Trustee), in the City of Cleveland, Ohio, without deduc¬ 
tion either from principal or interest on account of any j tax 
or governmental charge (except succession and inheritance 
taxes, income taxes imposed by any state, and such portion 
of any federal income tax as shall be in excess of two per 
cent (2%) per annum) which the Company or the Trustee 
may be required or permitted to pay thereon or to retain 
therefrom by virtue of any present or future law or re¬ 
quirement of the United States of America or of any state, 
county, municipality or other taxing authority therein, j 


! 


! 
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Upon the presentation to it of proofs of payment within 
ninety days, the Company will reimburse the holder of any 
Bond of this issue, when lawfully paid by or on behalf of 
such holder, for all taxes (except succession and inheritance 
taxes) not exceeding in the aggregate four mills per annum 
on each dollar of the taxable value thereof imposed by stat¬ 
ute of the Commonwealth of Pennsvlvania and the State of 
California, and for all such taxes not exceeding in the ag¬ 
gregate four and one-half mills per annum on each dollar of 
the taxable value thereof imposed by statute of the State of 
Marvland, and for all such taxes not exceeding five mills 
per annum on each dollar of the taxable value thereof im¬ 
posed by statute of the Commonwealth of Kentucky, 

167 upon such Bond or upon such holder as a resident of 
either of said Commonwealths or either of said 
States, respectively, by reason of the ownership thereof, 
and also for any income taxes up to but not exceeding in the 
aggregate isix per cent, per annum of the interest on such 
Bond which the holder may be lawfully required under any 
present or future law of the Commonwealth of Massachu¬ 
setts to pay on account of such Bond or on account of the 
income therefrom; all as provided in the Mortgage herein¬ 
after mentioned. 

This Bond is one of a dulv authorized issue of Bonds of 
the Company known as its 6Y>% First Mortgage Leasehold 
Sinking Fund Gold Bonds, dated June 1, 1925, all of like N 
date and tenor except as to the respective amounts, in ag¬ 
gregate principal amount of Six Hundred Thousand Dol¬ 
lars ($600,000.00), which Bonds are in denominations of 
One Thousand Dollars ($1000.00), numbered from M-l con¬ 
secutively upwards, Five Hundred Dollars ($500), num¬ 
bered from D-l consecutively upwards, and One Hundred 
Dollars ($100), numbered from C-l consecutively upwards. 

All of said Bonds are issued under and equally and rat¬ 
ably secured both as to principal and interest by a First 
Mortgage Trust Deed (herein called the Mortgage), dated 
June 1,1925, executed and delivered by the Company to The 
Cleveland Trust Company (of Cleveland, Ohio), as Trus¬ 
tee, filed for record in the office of the Register of Deeds of 
Douglas County, Nebraska, in which county the property of 
the Company thereby mortgaged is situated, to which Mort¬ 
gage reference is hereby made for description of the prop- 




I 
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erty thereby mortgaged and conveyed or assigned, the na¬ 
ture and extent of the security, and a statement of the! terms 

and conditions on which said Bonds are issued and secured, 

| 7 

and the rights of the holders thereof. 

The Bonds of this issue, in whole or in part, are subject 
to redemption at any interest date prior to maturity, lat the 
option of the Company, at the redemption price of One 
Hundred and Seven and One-half Per Cent. (107V*>^) of 
the principal amount thereof if redeemed on or prior to 
June 1, 1926, and thereafter at redemption prices diminish¬ 
ing one-half of one per cent, for each succeeding year there¬ 
after, in each case together with accrued interest to 
168 the redemption date, upon not less than thirty days’ 
notice, according to the terms and in the manneij pro¬ 
vided in the Mortgage. In the event of an election to redeem 
this Bond, and said notice having been given and said terms 
complied with, if the holder hereof fails or neglects to pre¬ 
sent this Bond for payment at the time and place in said no¬ 
tice specified, this Bond shall cease to bear interest and the 
holder hereof shall thereafter look only to the sum depos¬ 
ited with the Trustee to the credit of this Bond for the pay¬ 
ment thereof. j 

This Bond shall pass by delivery unless registered ip the 
owner’s name on the books of the Company at the principal 
office of the Trustee in the City of Cleveland, Ohio, such 
registration being noted hereon as provided in the Mort¬ 
gage. After such registration no transfer shall be valid 
unless made on said books by the registered holder in per¬ 
son or bv attornev dulv authorized and similarly noted 
hereon; but this Bond may be discharged from registra¬ 
tion bv being in like manner transferred to bearer and 
thereupon transferability by delivery shall be restored and 
this Bond may again, from time to time, be registered or 
transferred to bearer as before. Such registration shall not 
affect the negotiability of the coupons which shall continue 
to be transferable bv deliverv. j 

* j 

The holders of the Bonds of this issue are entitled to the 
benefits of a Sinking Fund to be maintained by the Com¬ 
pany and used in the purchase of Bonds at not exceeding 
the redemption prices or in the redemption of Bonds, all as 
provided in the Mortgage. 
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In case an event of default as defined in the Mortgage 
shall occur, the principal of all of said Bonds may become 
or be declared due and payable in the manner and with the 


effect provided in the Mortgage. 

No recourse shall be had for the payment ot the principal 
of or interest on this Bond against any subscriber to the 


capital stock, incorporator, or any past, present or tuture 
stockholder, officer or director of the Company, either di¬ 


rectly or through the Company, under any statute or consti¬ 
tution or bv the enforcement of any assessment or other¬ 


wise, all such liability of subscribers, incorporators, stock¬ 
holders, officers and directors being released by the 
169 holder hereof by the acceptance of this Bond and be¬ 
ing likewise waived and released by the terms of the 


Mortgage. 

This Bond shall not be entitled to any benefit under the 
Mortgage or become valid or obligatory for any purpose 
until it shall have been authenticated by the certificate of 
the Trustee under the mortgage hereon endorsed. 

In Witness Whereof, City National Bank Building Co. 
has caused this Bond to be signed by its President or a 
Vice-President and its corporate seal to be hereunto affixed 
and attested by its Secretary or an Assistant Secretary 
(and coupons for said interest bearing the facsimile signa¬ 
ture of its Treasurer to be attached hereto), all in the City 
of Omaha, State of Nebraska, as of June 1,1925. 


CITY NATIONAL BANK BUILDING CO. 
Bv. 


President. 


Attest:. 

Secretary. 

(Form of Coupon) 


No. $. 

On_■., 19..., unless the Bond hereinafter 


mentioned shall have been called for previous redemption 
and payment duly provided therefor, City National Bank 
Building Co. will pay to the bearer, at the principal office of 
The Cleveland Trust Company, Cleveland, Ohio, on surren¬ 
der of this: coupon,.Dollars in United States 

gold coin, without deduction for taxes as specified in its 
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i 

6 V 2 % First Mortgage Leasehold Sinking Fund Gold Bond 

No., being six months’ interest then due on 

said Bond. ! 


Treasurer . 

170 (Form of Trustee’s Certificate) j 

This is one of the Bonds described in the withih men¬ 
tioned Mortgage Trust Deed. 

i 

THE CLEVELAND TRUST COMPANY, Trustee, 

By.1. 

Vice-President. 

j 

(Registration) j 

j 

Notice: No writing on this Bond except by an officer of 
The Cleveland Trust Company, Trustee, or its successor in 
trust, as Registrar. j 

Date of Registry In Whose Name Registered Registrar 


Note: The full amount of United States Revenue 
Stamps required by law has been affixed to the Mortgage se¬ 
curing this Bond, and properly cancelled. 

And, Whereas, the execution of the Bonds and or, this 
Mortgage has in all respects been duly authorized anjd all 
things necessarv to make the Bonds when signed and sealed 
by the Company and authenticated by the Trustee^ the 
valid, binding and legal obligations of the Company ahd to 
constitute this Mortgage Trust Deed a valid, binding and 
legal trust deed for the security of the Bonds in accordance 
with its and their terms have been done and performed and 
have happened; j 

Now, Therefore, This Mortgage Trust Deed Witnesseth, 
that said City National Bank Building Co., Party of the 
First Part, in consideration of the premises and of the pur¬ 
chase and acceptance of said Bonds by the holders 
171 thereof, and in order to secure the payment of the 
principal and interest of said Bonds according to! the 
terms thereof and of the coupons attached thereto, and also 
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for and in consideration of the sum of One Dollar to it in 
hand paid by the Trustee at or before the ensealing and de¬ 
livery of these presents, receipt whereof is hereby acknowl¬ 
edged, has granted, bargained, sold, released, conveyed, as¬ 
signed, transferred, mortgaged, pledged, sel over, war¬ 
ranted and confirmed, and by these presents does grant, 
bargain, sell, release, convey, assign, transfer, mortgage, 
pledge, set lover, warrant and confirm unto The Cleveland 
Trust Company Party of the Second Part, and its succes¬ 
sors in the trust hereby created and its and their assigns 
forever, all the following described rights, titles, powers, 
estates and property, to-wit: 

All the right, title and interest which the Company has 
or may hereafter acquire in the following described prop¬ 
erty, whether under and by virtue of a certain Indenture of 
Lease dated June 1, 1925, filed in the office of the Register of 
Deeds of Douglas County, Nebraska, on June 1, 1925, as in¬ 
strument No. 9, between The Union Trust Company, as 
Trustee under an Agreement and Declaration of Trust, 
dated June 1, 1925, filed in the office of the Register of 
Deeds of Douglas County, Nebraska, on June 1, 1925, as in¬ 
strument No. 10, as Lessor, and the Company, as Lessee, or 
otherwise, and more particularly described as follows, to- 
wit: 

Situated in the Citv of Omaha, Countv of Douglas and 
State of Nebraska and being known as Lot No. 4 and the 
west half of Lot No. 3, all in Block 147, said premises hav¬ 
ing a frontage of 99 feet on the south side of Harney Street 
and a depth of 132 feet to an alley along the east side of 
Sixteenth Street, be the same more or less but subject to all 
legal highways. 

Subject, however, to a party wall agreement dated Feb¬ 
ruary 15, 1893, recorded in Book 12, Page 324, Douglas 
County, Nebraska, records. 

Subject, also, to party wall agreement dated April 30, 
1901. recorded in Book 19, Page 213, Douglas Conn tv. No- 
braska, records. 

172 II. 

Also all the right, title and interest which the Company 
now has or mav hereafter acmiiro in and to all and singular 
the buildings and improvements now on all the above de- 
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scribed premises and each and every part and parcel there¬ 
of, and any and all buildings and improvements which may 
hereafter be erected thereon, together with all the elevators, 
engines, boilers, machinery, equipment, lighting, labndry, 
refrigerating and heating fixtures, appliances appurte¬ 
nances, fixtures, furnishings, and personal property of every 
character and description owned by the Company andi form¬ 
ing a part of, and/or used in connection with, said prem¬ 
ises and/or in the conduct of the business of the Company 
with reference thereto. 

Also all and singular the appurtenances, tenements^ here¬ 
ditaments, now or hereafter appertaining to the aforesaid 
premises and all thereof, together with the rents, income, 
issues and profits arising from the said premises, the sub¬ 
leases covering each, any or all of the foregoing premises or 
property or part thereof, the estates in reversion or rejmain- 
der in said premises and all thereof, easements, chores in 
action, powers, franchises and good will relating to said 
premises and each and all parts thereof which the Company 
now owns or which it may hereafter acquire, whether by 
virtue of said Lease, subleases or otherwise. 

Also all moneys deposited with the Trustee for any cjf the 
purposes hereof. j 

All and singular the rights, titles, powers, estates and 
property hereby granted, conveyed, assigned, pledged and 
transferred as aforesaid are hereinafter sometimes termed 
‘‘Trust Estate.’’ 

To Have and to Hold all and singular the said property, 
real and personal, appurtenances, rights, interest, fran¬ 
chises, revenues, rents, tolls, income, immunities, privileges 
and other things aforesaid, to the Trustee and to its .suc¬ 
cessors in trust and assigns forever; But in Trust Never¬ 
theless, under and subject to the terms and provisions 
hereinafter set forth for the equal and pro rata bene- 
173 fit and security of any and all persons and parties, 
and their respective successors, executors, admini¬ 
strators and assigns, who may at any time hold any of j the 
Bonds or coupons thereof to be issued hereunder, without 
discrimination, preference or priority in favor of any one 
Bond over another by reason of priority in the date ofj is¬ 
sue, negotiation or maturity or otherwise, and with the 
powers and upon the terms, conditions and covenants here- 
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inafter expressed and declared of and concerning the same 
as follows: 

ARTICLE I. 

Execution, Issue, Certification and Registration of 

Bonds. 

Section 1 . Forthwith upon the execution and delivery of 
this Mortgage, the Company may execute and deliver to the 
Trustee all of said Six Hundred Thousand Dollars ($600,- 
000.00) principal amount of Bonds; and without further 
corporate action on the part of the Company, the Trustee 
shall authenticate said Bonds, and before or after the filing 
of this Mortgage for record as a mortgage of real estate in 
Douglas County, Nebraska, the Trustee shall deliver said 
Bonds to or upon the written order of the President or 
Vice-President or Treasurer of the Company. 

Section 2. The Bonds shall be signed in the name of the 
Company by its President or a Vice-President, and its cor¬ 
porate sealishall be thereto affixed and attested by its Secre¬ 
tary or an Assistant Secretarv. In case anv one or more 
officers who shall have signed or sealed any of the Bonds 
shall cease to be such officer or officers before the Bonds so 
signed and sealed shall have been aetuallv authenticated 
and delivered by the Trustee such Bonds may, nevertheless, 
upon the request of the Company, be authenticated and de¬ 
livered, as herein provided, and may be issued as though 
the persons who signed and sealed such Bonds had not 
ceased to be such officers of the Company. 

The coupons to be attached to the Bonds shall be authen¬ 
ticated by the facsimile signature of the present or any fu¬ 
ture Treasurer of the Company and the Company 
174 may adopt and use for that purpose the facsimile sig¬ 
nature of any person who shall have been Treasurer 
of the Company, notwithstanding the fact that he may have 
ceased to be such Treasurer at the time when such Bonds 
shall be aetuallv authenticated and delivered. 

Only such of the Bonds as shall have endorsed thereon a 
certificate of authentication substantially in the form here¬ 
inbefore set forth, duly executed by the Trustee, shall be en¬ 
titled to any lien or benefit hereunder. No Bond and no cou¬ 
pon thereunto appertaining shall be valid or obligatory for 
any purpose until such certificate of authentication shall 
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have been duly endorsed on such Bond; and such certificate 
of the Trustee upon any Bond executed in behalf of the 
Company shall be conclusive and the only evidence that the 
Bond so authenticated has been duly issued hereunder and 
that the holder is entitled to the benefit of the trust hereby 
created. i 

Before authenticating or delivering any Bonds, the Trus¬ 
tee shall cut off, cancel and, upon its written request, deliver 
to the Company all coupons thereon then matured, except 
that before authenticating and delivering any Bonds issued 
in substitution or in exchange for mutilated, destroyed, 
stolen or lost Bonds (as provided in Section 3 of this Ar¬ 
ticle I), the Trustee shall cut off and cancel only the cou¬ 
pons which have been paid. j 

Section 3. In case any Bond with the coupons thereto 
appertaning, shall become mutilated or be destroyed, stolen 
or lost, the Company may in its discretion issue, arid the 
Trustee mav thereafter in its discretion authenticate, a new 
Bond of like tenor and date (including coupons) bearing 
the next available serial number, in exchange and substitu¬ 
tion for the Bond or Bonds and coupons mutilated, j upon 
cancellation thereof, or in lieu of and in exchange and sub¬ 
stitution for the Bond or Bonds and coupons destroyed, 
stolen or lost, upon the holder filing with the Trusted evi¬ 
dence satisfactory to it that such Bond or Bonds and; cou¬ 
pons were destroyed, stolen or lost, and of his ownership 
thereof, and furnishing the Company and the Trustee with 

indemnitv satisfactory to them. 

« •/ 

175 Section 4. Until Definitive Bonds can be pre¬ 
pared, the Company may execute, and upon request 
of the Company the Trustee shall authenticate and deliver, 
in lieu of definitive Bonds, but subject to the same provi¬ 
sions, limitations and conditions, except as to the denonjiina- 
tions thereof, one or more temporary typewritten} or 
printed Bonds of the denominations of $100 or any multiple 
thereof substantially of the tenor hereinbefore recited, and 
with or without coupons, and with appropriate omissipns, 
insertions and variations as may be required. Upon surren¬ 
der of such temporary Bonds for exchange, the Company 
at its own expense shall prepare and execute and, upon can¬ 
cellation of such surrendered temporary Bonds, the Trustee 
shall authenticate and deliver in exchange therefor, defini- 
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tive Bonds for the same aggregate principal amount as the 
temporary Bonds surrendered. Until so exchanged the 
temporary Bonds shall in all respects be entitled to the 
same lien and security of this Mortgage as the definitive 
Bonds to be issued and authenticated hereunder. If said 
temporary Bonds shall be issued without coupons, interest, 
when and as payable, shall be paid upon presentation 
thereof and notation of such payment shall be endorsed 
thereon. 

Section 5. The Bonds shall be negotiable and shall pass 
by delivery unless registered as to principal in the manner 
hereinafter provided. The Company will at all times cause 
to be kept at the principal office of the Trustee, Cleveland, 
Ohio, suitable books for the registration and transfer of 
such Bonds as may be presented for that purpose, and the 
Company hereby constitutes and appoints the Trustee its 
bond registrar and transfer agent as herein provided. Any 
Bond may be registered on said books as to principal only, 
upon presentation thereof at said office, and such registra¬ 
tion shall be noted bv the Trustee on the Bond. After such 

* 

registration no transfer shall be valid unless made on said 
books bv the registered holder in person or bv attorney dulv 
authorized and similarly noted on the Bond, but the Bond 
may be discharged from registry by being in like manner 

transferred to bearer, and thereupon the transfera- 

176 bilitv bv delivery shall be restored and such Bond 
« » * 

may again from time to time be registered or be 
transferred to bearer as before. Registration of any Bond 
as to principal shall not, however, affect the negotiability of 
the coupons appertaining to such Bond, but every such cou¬ 
pon shall continue to be transferable by delivery merely and 
shall remain payable to bearer. For any such transfer or 
registration of a Bond the Company may require the pay¬ 
ment of a sum sufficient to reimburse it for any stamp tax or 
other governmental charge that may be imposed thereon. 

Section 6. As to any Bond registered as to principal, the 
person in whose name the same shall be registered shall for 
all purposes be deemed and regarded as the absolute owner 
thereof, and payment of or on account of the principal of 
any such Bond shall be made only to or upon the order of 
the registered holder thereof, but such registration may be 
changed, as hereinbefore provided. All such payments 


V 
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shall be valid and effectual to satisfy and discharge the lia¬ 
bility upon such Bond to the extent of the sum or sums so 
paid. The Company and the Trustee may deem and treat 
the bearer of any Bond which shall not at the time b^ regis¬ 
tered as to principal, and the bearer of any coupon for in¬ 
terest on any Bond, whether such Bond shall be registered 
as to principal or not, as the absolute owner of such Bond 
or coupon, as the case may be, whether such Bond Or cou¬ 
pon shall be overdue or not, for the purpose of receiving 
payment thereof, and for all other purposes whatsovOr, and 
neither the Company nor the Trustee shall be affected by 
anv notice to the contrary. | 

ARTICLE II. | 

i 

Sinking Fund and Redemption of Bonds, j 

Section 1 . The Company covenants that as a Sinking 
Fund for the further security of the Bonds issued hereun¬ 
der, it will pay, subject to the provisions of Section 2 ojf this 
Article, to the Trustee, on October 15, 1925, and semi-hnnu- 
ally thereafter on the 15th day of April and October 
177 in each year, to and including October 15, 1939, the 
sum of Twenty-nine Thousand Dollars ($29,000.00) 
in gold coin of the United States of America of the standard 
of weight and fineness as it existed June 1, 1925. I 

Such funds shall be used by the Trustee: j 

First. In the payment of interest coupons due gpon 
Bonds outstanding at the next succeeding interest payment 
date, or in the payment of accrued interest on Bonds pur¬ 
chased for the Sinking Fund as herein provided; j 
Second. In the purchase of Bonds secured hereby oh the 
open market or upon voluntary tenders to it, with or With¬ 
out advertisement or notice as the Trustee in its discretion 
shall determine, at prices deemed by the Trustee in its ab¬ 
solute discretion to be fair, but not exceeding the then re¬ 
demption price; | 

Third. In case within thirty-five (35) days prior to the 
next succeeding interest date, the funds remaining in the 
Sinking Fund (after setting aside a sum sufficient to pay, in¬ 
terest due upon Bonds at the next succeeding interest pjay- 
ment date) shall exceed the sum of Three Thousand Dollars 
($3,000.00), then such funds shall, or at the request of the 
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Company if a lesser amount may, be applied to the redemp¬ 
tion of Bonds on the next succeeding interest payment date, 
in the manner and with the effect as hereinafter in this Ar¬ 
ticle II set forth, and in such case of redemption, the Com¬ 
pany will give proper notice for the remedption ot Bonds 
and in default thereof the Trustee, at the expense of the 
Company, may give such notice either in its own name or in 
the name of the Company. The Company will forthwith re¬ 
imburse the Sinking Fund for all sums expended for pre¬ 
miums in the redemption or purchase of Bonds under the 
provisions of this Section. 

Section 2. The delivery at any time by the Company to 
the Trustee of Bonds outstanding hereunder, with all un¬ 
matured coupons, if any, attached, for the account of the 
Sinking Fund, shall be deemed equivalent under this Ar¬ 
ticle to the payment of cash under Section 1 of this 
178 Article to the amount of the aggregate principal of 
the Bonds so delivered, and accrued interest on 
Bonds so delivered to the next succeeding interest payment 
date; except, however, that the Company will, on each of 
said Sinking Fund payment dates, deposit with the Trustee 
cash equal to the amount of interest due upon Bonds out¬ 
standing at the next succeeding interest payment date, less 
the amount of accrued interest due upon Bonds delivered 
by the Company in lieu of the then current Sinking Fund 


payment. 

Section 3. The Bonds of this issue in whole or in part 
shall be subject to redemption at the option of the Company 
at any interest date prior to maturity, upon at least thirty 
(30) days’prior notice give as hereinafter provided, by the 
payment of the principal amount thereof and a premium, 


which shall be seven and one-half per cent. (7 l /j%) of the 
principal amount of all Bonds redeemed on or prior to June 
1,1926, and thereafter at premiums diminishing one-half of 
one per cent. from seven and one-half per cent. 

(7%%) for each succeeding year thereafter, in each case 
together with accrued interest to the redemption date. In 
the event less than all outstanding Bonds are to be re¬ 
deemed the Company shall notify the Trustee of the prin¬ 
cipal amount of Bonds it desires to redeem, and the Trus¬ 
tee, at the request of the Company, shall select by lot in such 
manner as it, in its sole discretion, may determine, the num- 



1 
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bers of Bonds to be redeemed, to the amount specified in 
such request, and shall notify the Company of the numbers 
so selected. Notice of the redemption of the Bonds, specify¬ 
ing the date of redemption and the numbers of Bondte to be 
redeemed if less than all Bonds are redeemed, shall bc^ given 
by publication once a week for four consecutive weeks in a 
daily newspaper published and of general circulation in 
Cleveland, Ohio, the first publication to be not les^ than 
thirty (30) nor more than forty-five (45) days prior ito the 
redemption date designated. The Company also! shall 
cause notice to be mailed first-class, postage prepaid, at 
least (30) days prior to such redemption date, to each regis¬ 
tered holder of Bonds called for redemption and ^vhose 
name appears on the transfer register, and shall mail 
179 notice to the Bankers hereinafter mentioned and to 
the Trustee of its intention to redeem, at least; sixty 
(60) days before the redemption date, but such mailing 
shall not be a condition precedent to such redemption, and 
failure so to mail anv such notice shall not affect the valid- 

* i 

ity of the proceedings for the redemption of Bonds. 

The Company will deposit such redemption price, to¬ 
gether with accrued interest on bonds so called for redemp¬ 
tion, with the Trustee, at least fifteen (15) days prior to the 
redemption date so designated. 

Section 4. Such published notice having been duly g^ven, 
the Bonds so designated shall, on the date designated in 
such notice, become due and payable at the redemption 
price; and on presentation of the Bonds in accordance with 
such notice at the principal office of the Trustee, with all 
appurtenant coupons maturing after said redemption date, 
the Bonds shall be paid by the Company at the redemption 
price. Such payment of the sum payable for principal on 
each Bond, and the premium upon redemption, shall be 
made to the bearer of such Bond unless it shall then be treg- 
istered, in which case such payment shall be made to the 
registered holder, but in either case only upon the surren¬ 
der of such Bond with all appurtenant coupons maturing 
after said redemption date. All unpaid interest install¬ 
ments represented by coupons which shall have matured on 
or prior to the date of redemption specified in such notice 
shall continue to be payable to the bearer severally and re¬ 
spectively. From and after the date of redemption so des- 
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ignated, unless default shall be made in the redemption of 
the Bonds, interest on such Bonds shall cease and the holder 
thereof shall thereafter look only to the sum deposited with 
the Trustee to the credit of said Bonds for the payment 
thereof. If default in such redemption be made, the Bonds 
shall continue to bear interest at the rate of Six and One- 
half Per Cent. (6M>%) per annum, payable semi-annually 
on June 1 and December 1 in each year. All Bonds as and 
when redeemed and paid, or purchased for the Sinking 
Fund shall forthwith be cancelled and delivered to the Com¬ 


pany. All sums held by the Trustee for the payment 
180 of Bonds called for redemption but which have not 
been presented for payment shall bear no interest. 

Section 5. Upon surrender to the Trustee of the entire 
issue of Bonds outstanding, or upon the deposit with the 
Trustee at least fifteen days before the redemption date of 
the amount necessary to so redeem all outstanding Bonds 
not so surrendered, including the premiums as aforesaid 
and the unpaid interest accrued to date of redemption, 
together with proof bv affidavit of the Secretarv or Assis- 
taut Secretary of the Company as to the giving of notice of 
such redemption as provided in Section 3 of this Article, 
or in lieu of such affidavit upon receipt by the Trustee of 
proper authority to give such notice on behalf of the Com¬ 
pany, and on payment to the Trustee of all costs, charges 
and expenses in relation to this Trust, the Trustee shall 
cancel and satisfy this Mortgage, and if requested by the 
Company shall convey, assign, transfer and deliver to the 
Company or upon its order all of the property, tangible and 
intangible, rights and interests hereby conveyed or pledged, 
and shall pay over to the Company all moneys held by them 
under any of the provisions of this Mortgage other than 
moneys for the redemption of Bonds and the payment of 
coupons. The Trustee shall apply the moneys so deposited 
with it to the payment of the Bonds including the premiums 
as aforesaid and the unpaid interest accrued to the date of 
redemption. 
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ARTICLE III. | 

Particular Covenants by the Company, j 

Tlie Company covenants with the Trustees as hereinafter 
in this Article set forth: 

| 

Section 1 . The Company at the time of the delivery of 
these presents is well seized and lawfully possessed of the 
mortgaged Lease and property hereinbefore described and 
has full power and lawful authority to convey, mortgage, 
pledge and assign the same in the manner ant} form 
181 as aforesaid, and the same are free and clear! of all 
encumbrances whatsoever except tenant leasts for 
portions of the building on said premises, and there are no 
existing defaults under the terms of said Lease arid the 
Company will warrant and defend said property and lease¬ 
hold estate and the Trust Estate against the lawful claims 
and demands of all persons whomsoever, except as above 
stated. i 

Section 2. The Company will duly and punctually pay 
the principal and interest of every Bond at the dates and 
the place and in the manner mentioned in the Bonds pr in 
the coupons thereunto belonging respectively according to 
the true meaning thereof. The interest on the Bonds shall 
be payable only on presentation and surrender of the! sev¬ 
eral coupons for such interest as they respectively mature. 

‘All Bonds and coupons shall be cancelled forthwith ijipon 
the payment thereof. 

The principal and interest on said Bonds shall be payable 
by the Company without deduction either from principal or 
interest on account of any tax or governmental charge (ex¬ 
cept succession and inheritance taxes, income taxes imposed 
by any state, and such portion of any federal income tax 
as shall be in excess of two per cent. (2%) per annrim) 
which the Company or the Trustee may be required or per¬ 
mitted to pay thereon or to retain therefrom by virtue of 
any present or future law or requirement of the United 
States of America or of any state, county, municipality! or 
other taxing authoritv therein. 

” » i 

Section 3. The Company will reimburse the holder of 
any Bond issued and outstanding hereunder, when lawfully 
paid by or on behalf of such holder, for all taxes (except 


i 
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succession and inheritance taxes) not exceeding in the ag¬ 
gregate four mills per annum on each dollar of the taxable 
value thereof imposed by statute of the Commonwealth of 
Pennsylvania or the State of California, and for all such 
taxes not exceeding in the aggregate four and one-half mills 
per annum on each dollar of the taxable value thereof im¬ 
posed by statute of the State of Maryland, and for all such 
taxes and not exceeding in the aggregate five mills 
182 per annum on each dollar of the taxable value thereof 
imposed by statute of the Commonwealth of Ken¬ 
tucky, upon such Bond or upon such holder as a resident of 
either of said Commonwealths or either of said States, re¬ 
spectively, by reason of the ownership thereof, and also for 
any income taxes up to but not exceeding in the aggregate 
six per cent, per annum of the interest on such Bond which 
such holder may be lawfully required under any present or 
future law of the Commonwealth of Massachusetts to pay 
on account of such Bond or on account of the income there¬ 
from, in each case upon a duly verified request for such 
reimbursement, stating the numbers of such Bonds and 
setting forth the fact of ownership at the date when such 
tax was assessed, and that such tax was assessed upon and 
paid by or for the account of such holder owning such 
Bonds as a resident of the State or Commonwealth therein 
specified. Such request shall be made in writing to the 
Company at its office or agency in the City of Omaha, Ne¬ 
braska, or at the office of the Trustee in the City of Cleve¬ 
land, Ohio, within a period of ninety (90) days after the 
date of each and every payment of such tax by or on behalf 
of such holder; and the Company shall not be liable to reim¬ 
burse such holder for any such tax unless request be so 
made within such period, and it shall in no event be liable to 
reimburse such holder for any interest accrued or penalty 
imposed and paid in addition to the amount of such tax orig- 

inallv assessed. 

•* 

Section 4. In order to prevent any accumulation of 
coupons after maturity, the Company will not, directly or 
indirectly, extend or assent to the extension of the time for 
payment of any coupon appertaining to any Bond; and the 
Company will not, directly or indirectly, be a party to or 
approve any such extension by purchasing or funding said 
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coupons, or in any other manner. In case the time for the 
payment of any such coupons shall be so extended, Whether 
or not such extension be bv or with the consent of the Com- 
pany, such coupons shall not be entitled, in any case I of de¬ 
fault hereunder, to the benefit of the security of this Mort¬ 
gage, except subject to the prior payment in full of 
183 the principal of all the Bonds then outstanding, and 
of all coupons the payment of which shall not have 
been so extended, with interest; provided, however, that in 
making disbursements of funds in the hands of the Trustee, 
the Trustee shall not be required to inquire as to any agree¬ 
ment or contract extending the time of payment of coupons, 
but shall be protected in making payment, unless pr<j>of is 
submitted to the Trustee which satisfies it that there has 
been such agreement or contract to extend. j 

Section 5. The Company is duly authorized under the 
laws of the States of Delaware and Nebraska and all Appli¬ 


cable provisions of law to create and issue the Bonds and 
to execute this Mortgage and to mortgage the property con¬ 
veyed hereunder, and all corporate action on its pari for 
the creation and issue of the Bonds and the execution of 
this Mortage has been duly and effectively taken; and the 
Bonds in the hands of the holders thereof are and will be 


valid and enforceable obligations of the Company in accor¬ 
dance with their terms. j 

Section 6. At any and all times the Company will do, 
execute, acknowledge and deliver, or will cause to be done, 
executed, acknowledged and delivered, all and every ^uch 
further acts, deeds, conveyances, mortgages and transfers 
and assurances in law as the Trustee shall reasonably re¬ 
quire, for the better assuring, conveying, transferring, 
mortgaging, assigning and confirming unto the Trustee! all 
and singular the hereditaments and premises, estates and 
real or personal property hereby conveyed, transferred or 
assigned or intended so to be. 

Section 7. The Company will from time to time punctu¬ 
ally pay and discharge all real estate, personal, franchise 
and other taxes, levies, assessments and other public or gov¬ 
ernmental charges now or hereafter levied, imposed or as¬ 
sessed upon the Trust Estate and upon each and every 
part thereof, or upon the rents, income and profits thereof, 
including any tax or governmental charge imposed by the 


i 






162 CITY NATIONAL BANK BLDG. CO. VS. GUY T. HELVERING. 


State of Nebraska or any taxing Subdivision therein, 

184 upon this Mortgage and the debt secured hereby, as 
welt as all lawful claims for labor, materials and 

supplies which if unpaid might by law become a lien or 
charge upon the Trust Estate or any part thereof, the lien 
of which would be prior to the lien of this Mortgage, so 
that the priority of this Mortgage shall be fully preserved, 
and the Company will not create or suffer to be created any 
mechanics’, laborers’ or other liens or charges whatsoever 
upon the Trust Estate or upon the rents, income and profits 
thereof which might or could be prior to the lien of this 
Mortgage, or do or suffer any matter or thing whereby the 
lien of this Mortgage might or could be impaired; pro¬ 
vided, however, that nothing in this Section shall require 
the Company to pay any such taxes, levies, assessments or 
other public or governmental charges or any such liens so : 
long as the Company shall, in good faith and by proper 
legal proceedings which shall operate to prevent the en¬ 
forcement thereof, contest the validity thereof and give 
indemnity satisfactory to the Trustee for the payment of ] 
the amount found due upon the final adjudication of such 
legal proceedings. 

Section 8. So long as any of the Bonds remain outstand¬ 
ing the Company at all times will promptly pay as the same 
become due, the ground rents reserved and all payments 
required to be made by the Lessee under the Lease creating 
the leasehold estate hereby mortgaged and it will faithfully 
perform and observe all covenants and conditions required 
to be observed and performed by or under said Lease, and 
will do all things necessary to keep and maintain said Lease 
in full effect and without liability to forfeiture; it will main¬ 
tain and keep the buildings and appurtenances now or at 
any time hereafter forming part of the Trust Estate in 
constant good condition and repair; it will maintain and 
preserve all rights, powers and franchises now or here¬ 
after held by the Company necessary or useful in connec¬ 
tion therewith; it will observe, keep and obey all laws, 
ordinances, rules and regulations of duly constituted auth¬ 
orities with respect to the Trust Estate necessary to pre¬ 
serve and keep valid and intact the lien hereby cre- 

185 ated. If the Company shall fail to make payment of 
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any installment of rent reserved or any payment re¬ 
quired to be made under said Lease within twenty days 
after the date when the same falls due, the Trustee may, in 
its discretion, but no obligation is hereby imposed upon it 
so to do, or any Bondholder may, through the Trustee, if 
the Trustee shall not wish to do so, pay any such rent or 
other sum for the payment of which the Company ! is in 
default, or make good any other default or defaults qf the 
Company in the performance or observance of the cove¬ 
nants and conditions of said Lease as herein and in said 
Lease provided, and any sums of money expended by the 
Trustee or any bondholder for any such purpose shall,! with 
interest at the rate of Eight Per Cent. (8%) per aiinum 
from the dates of payment, become a lien prior to the lien 
of the Bonds secured hereby upon the Trust Estate; and 
shall be protected as such by this instrument, without pre¬ 
judice, however, to the right of the Trustee hereunder by 
reason of any such default in payment by the Company, to 
declare the full amount secured hereby due and payable as 
hereinafter provided. i 

Section 9. The Company will exhibit to the Trustee all 
receipts evidencing payment of rents, taxes and assessment 
within ten days after the same become due and payable, and 
upon request by the Trustee it will, within ten days after 
the same become due and payable, exhibit all other receipts 
for any payments or disbursements required to be made 
hereunder, or required by the terms of said Lease. i 
Section 10. The Company will at all times keep proper 
books of account and records and therein make full, time 
and proper entries of all its business and affairs, and shell 
books of account and records and all documents relating! to 
the business and affairs of the Company shall be kept at 
the principal office of the Company and the same shall, at 
all times, be open to the inspection of Otis & Co., of Cleve¬ 
land, Ohio, (herein sometimes called the Bankers) andjof 
the Trustee and persons designated by the Bankers or the 
Trustee to inspect the same. The Company will alko, 
186 so lomr as anv of the Bonds herebv secured remain 
outstanding and unpaid, cause to be made by a firm 
of certified public accountants satisfactory to and approved 
by the Trustee and the Bankers, as of December 31 in each 
year, a true audit and report of the income and expendi- 
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tures for the preceding calendar year and of the assets and 
liabilities of the Company at the end of such year, and will, 
on or before March 1 in each year, file an original signed 
copy of such audit with the Trustee and with the Bankers. 
The Company will likewise furnish to the Bankers such 
other statements and accounts of its income and expendi¬ 
tures and of the assets and liabilities of the Company as 
the Bankers shall from time to time request. All statements 
furnished as aforesaid shall be verified by the President or 
one of the Vice-Presidents or the Treasurer of the Com¬ 
pany. The Company shall likewise furnish such further 
information respecting its financial condition and affairs 
as the Trustee or its representatives may at any time 
request. 

The Trustee and its representatives shall likewise at all 
reasonable times have and be given access to the mortgaged 
premises and all parts thereof for the purpose of inspect¬ 
ing the same and ascertaining whether all of the provisions 
of this Mortgage with respect thereto have been complied 
with, but the Trustee assumes no liability in respect thereof. 

Section 12. The Company will at all times faithfully 
comply with all of the provisions of the Lease hereby mort¬ 
gaged, with respect to effecting and maintaining insurance 
upon the buildings and improvements now or hereafter 
located upon the premises described in said Lease, and it 
will keep such buildings and improvements, now or here¬ 
after located thereon, insured against loss or damage by 
fire, to the full insurable value thereof, exclusive of cellars 
and foundations, such insurance to be distributed among 
the buildings then on said premises, if there shall be more 
than one, in proportion to their respective valuations. All 
such insurance shall be written in reliable and solvent in¬ 
surance companies and/or associations, satisfactory to the 
Trustee. 

All policies of insurance shall, by proper mort- 
187 gage clause riders attached thereto, have the loss, if 
any thereunder, made payable, first to the Trustee 
of Insurance named in the mortgaged Lease for the benefit 
of the Lessor in said Lease, or as otherwise provided in 
said Lease; second, to the Trustee under this Mortgage, 
and third, to the Company, as their respective rights or 
interests may appear; and to the extent required by said 
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Lease, said policies shall be deposited with the Trustee of 
Insurance thereunder and the balance, if any, of said poli¬ 
cies shall be deposited with the Trustee under this Mort¬ 
gage. | 

The Company shall furnish the Trustee hereunder! with 
memoranda of all policies so deposited with the Trustee of 
Insurance, reciting the amounts and dates of expiration of 
such policies, and having attached thereto copies 6 i all 
mortgage clause riders and forms of coverage, and all|such 
memoranda shall be certified as correct by the dulv author- 
ized agents of the insurers. j 

The Trustee shall not, however, be held charged with any 
duty or obligation to pass upon any Company or Associa¬ 
tion issuing any of said policies of insurance or upon any 
policy of insurance or any mortgage clause rider or f;orm 
of coverage thereon, or upon the amount of insurance re¬ 
quired to be effected and maintained hereunder, or to have 
assumed any liability either in so doing, or in omitting so 
to do, or any responsibility or risk whatever in the prem¬ 
ises. I 


In the event of damage to or destruction of, any building 
or buildings on the said premises, the amounts collected 
upon any policies of insurance shall be held by said Trus¬ 
tee of Insurance or the Trustee hereunder, as the terms 
of the respective policies may require, and all amount^ so 
collected shall be available to the said Trustee of Insurance 
and to the Trustee hereunder for the repair, restoration or 
rebuilding, as the case may be, of any such building or 
buildings damaged or destroyed, all as provided in said 
Lease and in this Mortgage. j 

The Company hereby covenants that if the insurance 

monev so collected and received bv said Trustee of Insur- 
%/ & 

ance, as provided in said Lease, after first deducting 
188 therefrom any rentals and other charges due from 
the Company to the Lessor under the terms of said 
Lease together with the amounts of insurance money so 
collected and received bv the Trustee hereunder, be not suf- 
ficient to repair, restore or rebuild the damaged or de¬ 
stroyed property, free of liens or liabilities for liens undbr 
any material men’s, mechanics’, laborers’, or other similar 
lien laws, to a condition equal to or better than the former 
condition thereof, or to the condition in which the same 


i 

i 
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should have been at the time of the casualty, and meeting 
all requirements of said Lease, it will promptly supply 
money necessary to make up the deficiency, so that the 
value of the Trust Estate shall not be impaired. In case 
the Company fails or neglects to supply money necessary 
to make up any deficiency, then the Trustee may, in its 
discretion, but no obligation is hereby imposed upon it so 
to do, or anv bondholder mav through the Trustee if the 
Trustee shall not wish to do so, supply such deficiency, and 
any sums of money so advanced or expended by the Trus¬ 
tee or any bondholder for such purpose, with interest at 
the rate of Eight Per Cent. (8%) per annum from dates 
of such advances, shall become a lien prior to the lien of 
the Bonds hereby secured upon the Trust Estate and shall 
be protected as such by this instrument, without prejudice, 
however, to the right of the Trustee hereunder by reason of 
such default by the Company, to declare the full amount 
secured hereby due and payable as hereinafter provided. 

The Company further covenants that the insurance 
monevs so received bv said Trustee of Insurance and/or so 
received by the Trustee hereunder, and available for pur¬ 
poses of repair, restoration and rebuilding, together with 
any money deposited with the Trustee of Insurance or with 
the Trustee hereunder to make up any deficency, if any, 
shall be disbursed only upon the Company’s written orders, 
accompanied by estimates or certificates of an architect 
or engineer satisfactory to the Trustee hereunder, showing 
the actual cost of the labor, materials and contractors’ 
charges entering into the building or buildings in said re¬ 
pairing. restoring and rebuilding, and the proper 
189 application of the amounts so disbursed, and also 
the amounts so estimated still required to be paid, 
to complete such repair, restoration and rebuilding. 

In the event the Company fails or neglects to begin the 
work of repairing, restoring or rebuilding any building or 
buildings damaged or destroyed by fire, or otherwise, within 
a period of sixty days after final adjustment of any such 
loss with the insurance companies, and in any event within 
six months from the date of the said loss, the Trustee here¬ 
under shall have the right, upon giving written notice to 
the Company, to direct and take full charge of the applica¬ 
tion of, or itself to use, the proceeds of such insurance and 
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all other funds available therefor, to or for such purpose, 
but the Trustee shall be under no obligation so to dp, and 
the Company further agrees to have said repairing, re¬ 
storing and rebuilding fully completed free of liens or lia¬ 
bility for liens under any material men’s, mechanics’, la¬ 
borers’, or similar lien laws to a condition equal to pr bet¬ 
ter than the former condition thereof, or to the condition 
in which the same should have been at the time of the 
casualty, within not more than eighteen months from the 
date of said loss or destruction, subject to an allowance for 
such additional time as may be required by reason of flelay 
occasioned by strikes, lockouts, or other unavoidable causes 
which could not reasonably be foreseen, but the Trustee 
shall not be liable for damage or claim for damage by rea¬ 
son of any such allowance of additional time. When said 
building or buildings have been completed, free of liehs as 
aforesaid, and restored to the condition aforesaid, any 
moneys remaining in the hands of the Trustee of Insur¬ 
ance or any part thereof shall be disposed of as provided 
in said Lease, and any surplus remaining in the hands of 
the Trustee hereunder shall be paid to the Company. |For 
the purpose of repairing, restoring and rebuilding as afore¬ 
said, the Trustee hereunder is hereby empowered to enter 
into such arrangments with the Trustee of Insurance 
and/or the Lessor aforesaid as will permit the Trustee 
hereunder completely to repair, restore or rebuild 
190 the building or buildings so damaged or destroyed, 
in such manner as will prevent a forfeiture of $aid 
Lease and so as to comply with the terms hereof, but I the 
Trustee assumes no responsibility or liability with refer¬ 
ence thereto. The Trustee may accept any loss adjustment 
that may be agreed upon between the Company and any! in¬ 
surance company. ; 

Section 13. The Company will maintain tornado insur¬ 
ance on account of the building now or at any time located 
upon the premises hereinbefore described in amounts, and 
with companies and/or associations, satisfactory to the 
Trustee. All amounts received from any such policies shall 
be paid directly to the Trustee for Insurance under s^id 
Lease or to the Trustee hereunder, and may be paid out! or 
used in the same manner and for the same purposes as the 
proceeds of fire insurance. I 


i 
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The Company will also maintain full rental value and 
use and occupancy insurance on account of the buildings 
now or at any time located upon the premises hereinbefore 
described, in companies and/or associations satisfactory to 
the Trustee, and all such policies shall be deposited with 
the Trustee. All amounts received on such policies shall 
be paid directly to the Trustee and may be used by the 
Trustee— 

(1) In the payment of taxes, assessments or public 
charges upon the Trust Estate. 

(2) In the payment of ground rentals or other charges 
which by law or by the terms of this Mortgage are prior to 
the lien of this Mortgage upon the Trust Estate. 

(3) In the payment of interest upon Bonds as the same 
becomes due and payable. 

(4) In the purchase or redemption of Bonds through the 
Sinking Fund. 

Until an: event of default as hereinafter defined shall 
occur, such moneys may be paid out by the Trustee to or 
upon the order of the Company for one or more of the 
purposes specified, provided that during the continuance 
of an event of default as hereinafter defined, the 
191 Trustee may apply such insurance moneys for one 
or more of the purposes aforesaid without any con¬ 
sent of the Company. 

Section 14. If the Company shall default in the payment 
of any taxes, assessments or charges hereinbefore cove¬ 
nanted by it to be paid and discharged, at the time when 
the same shall become due and payable, or in case it shall 
fail and neglect to effect or maintain the insurance herein¬ 
before agreed by it to be effected and maintained, or in 
case it shall default in the payment of any other charge 
which might or could be prior to the lien of this Mortgage, 

then in anv such case the Trustee or anv bondholder, 

• * * 

through the Trustee if the Trustee shall not wish to do 
so, mav make good anv such default or defaults of the 
Company, and any sums of money expended by the Trus¬ 
tee or any bondholder for any such purpose shall, together 
with interest at the rate of Eight Per Cent. (8%) per an¬ 
num from date of payment, become a lien prior to the lien 
of the Bonds on the Trust Estate and shall be protected as 
such by this Mortgage without prejudice, however, to the 
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right of the Trustee hereunder by reason of such default 
in payment by the Company to declare the full amount 
hereby secured to be due and payable as herein provided. 

Section 15. The Company hereby appoints the Trustee 
hereunder, its fiscal agent for the payment of the principal 
and interest of the Bonds hereby secured at the tipae and 
in the manner in which said principal and interest are pay¬ 
able under the terms of said Bond said coupons thereto an¬ 
nexed and for all other purposes in, of or concerning said 
Bonds as contained therein or in said coupons or in this 
Mortgage, including the payment of the normal incolne tax 
required to be withheld under the provisions of the federal 
Income Tax law, for which purpose the Company cove¬ 
nants and agrees to make proper notification of such ap¬ 
pointment to the proper Collector of Internal Revenue. 

Section 16. The Company will diligently preserve its 
corporate existence and renew all of its corporate rights 
and franchises now owned or hereafter acquired and 
192 will do all things necessary to authorize and em¬ 
power it legally to transact business in the Stpte of 
Nebraska. j 

Section 17. The Company will deposit with the Corpo¬ 
rate Trustee at least fifteen (15) days prior to each inter¬ 
est paying date an amount of money sufficient to pay the 
income tax on the interest payable on the Bonds tq the 
extent that the Company lias hereinbefore agreed to pay 
the same. Anv such funds not so used bv the Trustee jshall 
be accounted for to the Company. j 

All payments required to be made under this Section 
shall be made in gold coin of the United States of America 
of or equal to the standard of weight and fineness as it ex¬ 
isted June 1, 1925. 

Section 18. The Company will cause this Mortgage,! and 
every additional instrument which shall be executed pur¬ 
suant to the provisions hereof, forthwith upon execution to 
be filed for record and/or recorded in the proper recording 
or filing office, and will pay any mortgage recording tax or 
other tax legally due upon such filing or recording or ppon 
and refiling and/or re-recording thereof, and will fully qom- 
plv with the requirements of any and every mortgage; re¬ 
cording tax law or other law affecting the due filing andj/or 
recording of this Mortgage or of such additional instru- 
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ment in such manner as may be necessary fully to pre¬ 
serve, continue and protect the security of the Bonds, the 
superior lien of this Mortgage upon the Trust Estate and 
the rights and remedies of the Trustee. 

Section 10. The Company will at all times preserve, 
maintain and keep the buildings, properties and equipment 
located on the premises hereinbefore described, and the 
Trust Estate, in good repair and condition and useful, con¬ 
venient and appropriate for the transaction of the business 
for which the same and each and every part thereof is de¬ 
signed, and will from time to time make all needful and 
proper repairs, renewals, replacements, betterments and 
improvements thereto, so that the business carried 
193 on or in connection therewith and every portion 
thereof may at all times be properly and advan¬ 
tageously conducted and according to all governmental, 
state and municipal laws, rules and regulations. 

ARTICLE IV. 

Possession Until Default—Defeasance. 

Section 1. The Trustee shall suffer the Company to pos¬ 
sess, control and manage the properties mentioned in the 
granting clause hereof, and to receive and use the rents, 
income and profits thereof in the same manner and with the 
same effect as if this Mortgage had not been made, so long 
as the Company shall well and truly observe and perform 
all and singular the stipulations of the Bonds and the 
coupons attached thereto and the covenants and agreements 
by it to be observed and performed under this Mortgage; 
provided, however, that hereafter, any and all leases of any 
of the properties comprising the Trust Estate and all sub¬ 
leases and tenures or holding of space or tenements therein 
are specifically made subject to the priority and lien of this 
Mortgage thereon and are subordinate to the lien of this 
Mortgage. 

Section 2. If, when the Bonds shall have become due 
and payable, either at maturity, when called for redemp¬ 
tion, by declaration or otherwise, the Company shall well 
and truly pay or cause to be paid the whole amount due on 
all Bonds and coupons then outstanding for principal (and 
premium if any) and interest, or, at any time shall deliver 
to the Trustee for cancellation all of the outstanding Bonds 
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and coupons, or, shall deposit with the Trustee sufficient 
funds to retire all outstanding* bonds and accrued’interest 
thereon to date of maturity, and also shall pay or pause to 
be paid all of the sums payable hereunder by the Company, 
then and in that case all property, tangible and intangible, 
rights and interests hereby conveyed or pledged, or which 
may hereafter be conveyed or pledged, shall revert to the 
Company, and the estate, rights, title, and interest* of the 
Trustee shall thereupon cease, determine and be- 
194 come void, and the Trustee in such case, on demand 
of the Company, at its cost and expense, shall exe¬ 
cute proper instruments acknowledging satisfaction!of this 
Mortgage; and the Trustee shall without further action on 
the part of the Company assign, transfer and deliver to the 
Company, or to any other person, firm or corporation, by 
the Company designated to receive the same, which desig¬ 
nation shall be bv resolution of the Board of Directors of 
the Company, a certified copy of which shall be delivered 
to the Trustee hereunder, all property which may be held 
by them as Trustee hereunder, except moneys for the pay¬ 
ment of Bonds and Coupons. j 

ARTICLE V. | 

j 

Remedies of Trustee and Bondholders. I 

i 

Section 1. No coupon belonging to any of the Bonds 
which in any way shall have been transferred or pledged 
separate and apart from the Bond to which it relates shall, 
unless accompanied by such Bond, be entitled in case of a 
default under this Mortgage to anv benefit of or from this 
Mortgage except after the prior payment in full of the 
principal of the Bonds and of all coupons not so trans¬ 
ferred or pledged. j 

Section 2. In case one or more of the following evjents, 
herein termed “events of default,’’ shall happen, that is 
to say, | 

(a) Default shall be made in the payment of any install¬ 
ment of interest on anv of the Bonds as the same shall be- 

9 / 

come payable, as therein and herein expressed; or j 

(b) Default shall be made in the payment of the prin¬ 
cipal of any of the Bonds when the same shall become! due 
and payable either at maturity, by call for redemption, by 
declaration or otherwise; or 


! 

I 
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(c) Default shall be made in the due and punctual pay¬ 
ment of taxes, assessments and charges as provided in this 
Mortgage, and any such default shall continue for a period 
of thirtv da vs; or 

(d) Default shall be made in any sinking fund in- 
195 stallments required to be paid under Section 1 of 
Article II hereof and such default shall continue for 
thirty days; or 

(ej Default shall be made in the due observance or per¬ 
formance of the obligations required to be kept and per¬ 
formed by the Company under the provisions of Section 8 
of Article III hereof and any such default shall continue for 
a period of twenty days; or 

(f) Default shall be made in the due observance or per¬ 
formance of anv other covenant or condition herein re- 
quired to be kept or performed by the Company, and any 
such default shall continue for a period of thirty days after 
written notice thereof shall have been given to the Com¬ 
pany by the Trustee (which notice the Trustee may give at 
any time and shall give upon the request in writing of the 
holders of not less than one-fourth in amount of the Bonds 
secured hereby then outstanding); or 

(g) A receiver shall be appointed for the Company or 
of all or any portion of the Trust Estate or an action or 
other proceeding shall be brought to foreclose a junior lien 
upon all or any part of the Trust Estate, unless such re¬ 
ceivership be terminated or such action or other proceed¬ 
ing be dismissed within sixty (60) days after such appoint¬ 
ment or the bringing of such action or proceeding to fore¬ 
close such junior lien; or 

(h) The Company shall file a petition in voluntary bank¬ 
ruptcy or make a general assignment for the benefit of 
creditors; or 

(i) Final judgment for the payment of money shall be 
rendered against the Company and the Company shall not 
discharge the same or cause it to be discharged within 
sixty days from the entry thereof or shall not appeal or 
prosecute error proceedings therefrom or from the order, 
decree or process upon which or pursuant to which said 
judgment was granted, passed or entered and any such de¬ 
fault shall continue for a period of sixty days; 


! 
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then, the Trustee may in its discretion, and upon request 
in writing by the holders of one-fourth in amount of the 
Bonds then outstanding shall, declare the principal 
19G of all the Bonds, if not already due, to be forthwith 
due and payable, and upon such declaration the same 
shall become due and payable, immediately. Thi^ provi¬ 
sion, however, is subject to the condition that if | at any 
time after the principal of the Bonds shall have ^een so 
declared due and payable and before the recovery by the 
Trustee of final judgment or decree under this Mortgage, 
all arrears of interest upon all of the Bonds, with interest on 
overdue installments of interest at the rate of Six arid One- 
half Per Cent. (6M>%) per annum, together with the rea¬ 
sonable charges and expenses of the Trustee, its agents and 
attorneys shall be paid by the Company, and all other de¬ 
faults under the Bonds or any of them, or under this Mort¬ 
gage, shall be made good to the satisfaction of the Tjrustee, 
then and in such ease the holders of a majority in amount 
of the Bonds then outstanding, bv written notice ito the 
Company and to the Trustee, may waive such default and 
its consequences; but no such waiver shall extend to or af¬ 
fect any subsequent default or impair any right consequent 
thereon. j 

Section 3. Upon the happening of any event of default 
specified in the preceding Section 2 of this Article, arid its 
continuance for the period, if any, specified in said Sec¬ 
tion, then and in each and every such case, such default 
subsisting, the Trustee personally or by agents or attor¬ 
neys, may enter into and upon all or any part of the prem¬ 
ises, lands, rights, interests and other property hereby con¬ 
veyed, or intended so to be, and each and every part there¬ 
of, and may exclude the Company, its agents and servants, 
wholly therefrom; and, having and holding the same,j may 
use, operate, manage and control said property and the 
entire Trust Estate, and conduct the business of the Com¬ 
pany, either personally or by its superintendents, managers, 
receivers, agents and servants or attorneys, either iri the 
name of the Company or otherwise, as it shall deem befct, in 
like manner as the Company itself; may, at the expense 
of the Trust Estate, from time to time, either by purchase, 
repairs or construction, maintain and restore and in- 
197 sure or keep insured, in the same manner and to the 


I 

i 
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same extent as is usual in companies in the same or 
similar lines of business as that of the Company, the build¬ 
ings and appurtenances thereof and all other chattels and 
personal property provided for use in connection with the 
business of the Company whereof it shall have been pos¬ 
sessed as aforesaid, and make all necessary or proper re¬ 
pairs, renewals and replacements, useful alterations, addi¬ 
tions, betterments and improvements thereto and thereon, 
as to it may seem judicious. The Trustee likewise shall be 
entitled to collect and receive all tolls, earnings, income, 
rents, issues and profits of, or arising out of the operation 
or management of, the Trust Estate and every part there¬ 
of ; and after deducting the expenses of operating the Trust 
Estate, and of conducting the business thereof, and of all 
rentals, repairs, maintenance, renewals, replacements, al¬ 
terations, additions, betterments and improvements, and all 
payments which may be made for taxes, assessments, in¬ 
surance, and prior or other proper charges upon the Trust 
Estate, or any part thereof, as well as just and reasonable 
compensation for its own services and for all attorneys, 
agents, clerks, servants and other employes by it properly 
engaged and employed, the Trustee shall apply the moneys 
arising as aforesaid as follows: 

(a) In case the principal of none of the Bonds shall have 
become due, to the payment of the interest, if any, in de¬ 
fault, in the order of maturity of the installments of such 
interest, with interest thereon at the rate of Six and One- 
half Per Cent, ((P/j^) per annum, such payments to be 
made ratably to the persons entitled thereto, without dis¬ 
crimination or preference: 

(b) In case the principal of any of the Bonds shall have 
become due, by declaration or otherwise, first to the pay¬ 
ment of the accrued interest, in the order of the maturity 
of the installments, with interest on the overdue install¬ 
ments thereof at the rate of Six and One-half Per Cent. 
(6Y>%) per annum, and, next to the principal of such 
Bonds; in every instance such payment to be made ratably 

to the parties entitled to such payments without any 
198 discrimination or preference whatsoever. 

These provisions, however, are not intended in any 
wise to modify the provisions of Setcion 4 of Article III 
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hereof or of Section 1 of this Article, but are subject there¬ 
to. i 

Section 4. In case of the happening of an event of de¬ 
fault specified in Section 2 of this Article and its Continu¬ 
ance for the period, if any, specified in said Section, then 
and in each and every such case, such default subsisting, the 
Trustee, ! 

(a) May, with or without entry, personally or by attor¬ 

ney, sell to the higher bidder all and singular the Trust 
Estate and all right, title and interest, claim and 4 em and 
therein, and the right of redemption thereof, in one lot and 
as an entirety, unless a sale in parcels shall be requested 
under the provisions of Section 8 of this Article, ini which 
case such sale may be made in parcels as in said Section 
provided, which sale or sales shall be made and notice 
thereof given as provided in Sections 9 and 10 of tips Ar¬ 
ticle; or j 

(b) May proceed to protect and enforce its rights and 
the rights of bondholders under this Mortgage by appro¬ 
priate judicial proceedings, whether for the specific per¬ 
formance of anv covenant or agreement contained herein 
or in aid of the execution of any power herein granted or 
for any foreclosure hereunder or for the enforcement of 
any proper legal, equitable or statutory remedy as the 
Trustee, being advised by counsel, shall deem most ieffec- 
tual to protect and enforce the rights aforesaid. 

Section 5. In case, upon the happening and continuance 
of anv of the events of default aforesaid, the Trustee!shall 
proceed by judicial proceedings, the Trustee shall be en¬ 
titled, pending any such suit or action, as a matter of right, 
to the appointment of a receiver of the Trust Estate^ and 
of the tolls, earnings, revenues, rents, issues, profits! and 
incomes thereof. In the event that a receiver of the mort¬ 
gaged premises shall have been appointed and shall be in 
possession thereof in enforcement of this Mortgage or pur¬ 
suant to any provision hereof, the Trustee, from time 
199 to time, in its discretion, may, and if requested in 
writing by the holders of a majority in amount of 
the Bonds shall, turn over to such receiver any part or all 
of the current earnings collected by it, and may co-opet*ate 
with such receiver in managing and operating the eiitire 
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Trust Estate in such manner as the Trustee shall deem for 
the best interest of the holders of the Bonds. 

Section 6. The Company, for itself, its successors and 
assigns, covenants and agrees with the Trustee, that if by 
reason of the happening and continuance of any event of 
default aforesaid, the Trustee commences or institutes any 
suit or action or other legal proceedings to obtain posses¬ 
sion of the Trust Estate, it will, and its successors and as¬ 
signs shall, waiving the issue and service of process, there¬ 
upon enter a voluntary appearance in such suit or action 
or proceeding, and consent to the entry of a judgment for 
the recovery and possession of the Trust Estate and of the 
tolls, earnings, revenues, rents, issues, profits and income 
thereof: and that upon the commencement by the Trustee 
of any suit or action or other legal proceedings in com¬ 
pliance with the provisions hereof for the enforcement of 
this Mortgage, it will, and its successors and assigns shall, 
waiving the issue and service of process, enter a voluntary 
appearance in such suit or action or proceeding and con¬ 
sent to the appointment of a receiver or receivers of the 
Trust Estate and the tolls, earnings, revenues, rents, is¬ 
sues, profits 1 and income thereof for the benefit of the hold¬ 
ers of the Bonds. 

The Company may, in writing, waive the periods of grace 
or any of them specified in this Article with the same force 
and effect as though no such periods of grace were speci¬ 
fied. 

Section 7. Upon written request of the holders of one- 
fourth in amount of the Bonds at the time outstanding, and 
upon being indemnified, if they shall so require, as herein¬ 
after provided, it shall be the duty of the Trustee to take 
all steps needful for the protection and enforcement of 
their rights and the rights of the holders of the 
200 Bonds whether by judicial proceedings or otherwise 
as the Trustee, being advised by counsel, shall deem 
most expedient in the interest of the holders of the Bonds. 

Section 8. In the event of any sale whether made under 
the power of sale hereby granted and conferred or under 
or by virtue of judicial proceedings, the whole of the prop¬ 
erty subject to the lien hereof shall be sold in one parcel 
and as an entirety, unless the holders of a majority in 
amount of the Bonds then outstanding shall in writing re- 
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quest the Trustee to cause such property to be sold in par¬ 
cels, in which case the sales shall be made in such parcels 
as shall be specified in such request, or unless such Sale as 
an entirety, is impracticable by reason of some statute or 
otherwise. ! 

The Company for itself and all persons and corpora¬ 
tions hereafter claiming through or under it or who may 
at any time hereafter become holders of liens junior [to the 
lien of this Mortgage, hereby expressly waives apd re¬ 
leases all right to have the properties and estate comprised 
in the securitv intended to be created bv this Mortgage 
marshalled upon any foreclosure or other enforcement 
hereof, and the Trustee, or any court in which the fore¬ 
closure of this Mortgage or administration of the!trust 
hereby created is sought, shall have the right as afoijesaid 
to sell the entire property of every description comprised 
in or subject to the trusts created by this Mortgage! as a 
whole in a single parcel. j 

Section 9. Except as hereinafter provided, any sale by 
the Trustee made under the power of sale hereby granted 
and conferred, unless otherwise required by law, shall be 
made at public auction at such place in the City of Omaha 
in the State of Nebraska, and at such time as the Triistee 
may fix. Notice of any sale, whether made under the power 
of sale hereby granted and conferred or under and by! vir¬ 
tue of judicial proceedings, shall state the time and place 
when and where the same is to be made, shall contain a 
brief general description of the property to be Sold, 
201 shall briefly state the terms of the sale, and such 
notice shall be sufficiently given if published oncp in 
each week for four successive weeks immediately preceding 
the date set for such sale, in a daily newspaper published 
and of general circulation in the City of Omaha, Nebraska, 
and in a similar newspaper published and of general cir¬ 
culation in the City of Cleveland, Ohio, and a copy of stieh 
notice to be sent by registered mail to the Company, ad¬ 
dressed Omaha, Nebraska, or to such other address as ipay 
be hereafter designated, in writing, to the Trustee by the 
Company for the purposes hereof. The notice of sale 
herein required shall be in addition to or concurrent with 
any notice required to be given by law. j 
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Section 10. Tho Trustee may adjourn and from time to 
time readjourn any sale to be made by it under the pro¬ 
visions of this Mortgage, by announcement at any time 
and place appointed for such sale or for such adjourned 
sale or sales; and without further notice or publication of 
the sale, unless otherwise required by law, it may make 
such sale at the time and place to which the same may be 
so adjourned or readjourned. 

Section 11. Upon the completion of any sale or sales 
under this Mortgage, the Trustee shall transfer and de¬ 
liver or caiise to be transferred and delivered to the ac¬ 
cepted purchaser or purchasers the property so sold. The 
Trustee and its successors hereby are appointed the true 
and lawful attorneys irrevocably of the Company, in its 
name and stead to make all necessary transfers of prop¬ 
erty thus sold, and for that purpose they may execute all 
necessary instruments of assignment and transfer, the 
Company hereby ratifying and confirming all that its said 
attorneys shall lawfully do by virtue hereof. 

Section 12. Anv such sale or sales made under or by 

* 

virtue of this Mortgage, whether under the power of sale 
hereby granted and conferred or under or by virtue of 
judicial proceedings, shall operate to divest all right, title, 
interest, claim and demand whatsoever, either at law 
202 or in equity, of the Company, of, in and to the 
property so sold, and shall be a perpetual bar both 
at law and in equity, against the Company, its successors 
and assigns, and against any and all persons claiming or 
who may claim the property sold, or any part thereof, 
from, through or under the Company, its successors or as¬ 
signs. 

Section 13. The receipt of the Trustee for the purchase 
money shall be a sufficient discharge to any purchaser of 
the property, or any part thereof, sold as aforesaid, and no 
such purchaser or his representatives, grantees or assigns, 
after paying such purchase money and receiving such re¬ 
ceipt, shall be bound to see to the application of such pur¬ 
chase money upon or for any trust or purpose of this Mort¬ 
gage, or in any manner whatsoever be answerable for any 
loss, misapplication or non-application of such purchase 
money, or any part thereof, or be bound to inquire as to 
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the authorization, necessity, expediency or regularity of 
any such sale. ! 

Section 14. In case of any such sale, whether under the 
power of sale hereby granted or pursuant to judicial pro¬ 
ceedings, the principal of all the Bonds, if not previously 
due, immediately thereupon shall become due and payable, 
anything in the Bonds or in this Mortgage contained to the 
contrary notwithstanding. 1 

Section 15. The purchase money, proceeds and avails of 
any such sale, whether under the power of sale hereby 
granted or pursuant to judicial proceedings, together with 


anv other sums which mav then be held by the Trustee un- 
der any of the provisions of this Mortgage as part of the 


Trust Estate, or the proceeds thereof, and any ; other 


moneys collected, received, or held by the Trustee for the 
benefit of the holders of the Bonds, shall be applied 4s fol¬ 


lows : 


First: To the payment of the costs and expenses oft such 
sale, including reasonable compensation to the Trustee, its 
agents, attorneys and counsel, and of all expenses, liabili¬ 
ties and advances made or incurred by the Trustee 
203 hereunder, and advances made by the bondholders 
pursuant to the terms hereof; 

Second: To the payment of the whole amount then owing 
and unpaid upon the Bonds for principal and interest, with 
interest at the rate of Six and one-half Per Cent. (6%%) 
per annum on the overdue principal and installments of in¬ 
terest ; and in case such proceeds shall be insufficient to pay 
in full the whole amount so due and unpaid upon the Bonds, 
then to the payment of such principal and interest, without 
preference or priority of principal over interest or of in¬ 
terest over principal or of any installment of interest over 
any other installment of interest, ratably to the aggregate 
of such principal and the accrued and unpaid interest, Sub¬ 
ject, however, to the provisions of Section 4 of Article III 
hereof and of Section 1 of this Article; 

Third: To the payment of the surplus, if any, upon;its 
or their written demand, to the Company, its successors! or 
assigns, or to whomsoever may be lawfully entitled to re¬ 
ceive the same. | 

Section 16. Upon any such sale, any purchaser, for the 
purpose of making settlement or payment for the property 
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purchased, shall be entitled to use and apply any Bonds 
and any matured and unpaid coupons thereto appertaining 
after such Bonds and coupons have been presented to the 
Trustee for crediting thereon the sums applicable to the 
payment thereof out of the net proceeds of such sale to the 
holder of such Bonds and coupons as his ratable share of 
such net proceeds after the deduction of costs, expenses, 
compensation and other charges, such purchasers shall be 
credited on account of the purchase price of the property 
purchased with said sums so payable out of said net pro¬ 
ceeds on the Bonds and coupons so presented, and at any 
such sale any bondholder or any other person may appear 
and purchase such property and may make payment there¬ 
for, as aforesaid, and upon compliance with the terms of 
sale may hold, retain and dispose of such property without 
further accountability therefor. 

Section 17. In case 

204 (1) Default shall be made in the payment of any 

installment of interest on any Bond or Bonds at any 
time outstanding; or 

(2) Default shall be made in the payment of the principal 
of any of the Bonds when the same shall become payable, 
whether upon maturity of the Bonds, or upon call for re¬ 
demption or upon declaration as authorized by this Mort¬ 
gage or upon a sale as provided in Section 14 of this Ar¬ 
ticle, 

then, upon demand of the Trustee, the Company will pay 
to the Trustee for the benefit of the holders of the Bonds 
and coupons then outstanding, the whole amount that then 
shall have become due and payable on all such Bonds and 
coupons then outstanding, for interest or principal or both, 
as the case mav be, with interest at the rate of Six and one- 
half Per Cent. (614%) per annum upon the overdue prin¬ 
cipal and installments of interest; and, in addition thereto, 
such further amount as shall be sufficient to cover the costs 
and expenses of collection, including a reasonable compen¬ 
sation to the Trustee, its agents, attorneys and counsel and 
any expenses or liabilities incurred by the Trustee hereun¬ 
der; and in case the Company shall fail to pay the same 
forthwith upon such demand, the Trustee, in its own name 
and as trustee of an express trust, shall be entitled to re¬ 
cover judgment for the whole amount so due and unpaid. 
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The Trustee shall be entitled to recover judgment as 
aforesaid, either before or after or during the pendency 
of any proceedings for the enforcement of the lienj of this 
Mortgage upon the Trust Estate, and the right of thje Trus¬ 
tee to recover such judgment shall not be affected by any 
sale hereunder, or by the exercise of any other right; power 
or remedy for the enforcement of the provisions of this 
Mortgage or the foreclosure of the lien hereof; and in the 
case of a sale of the Trust Estate, and of the application of 
the proceeds of sale to the payment of the debt, the Trus¬ 
tee, in its own name, and as trustee of an express trust, 
shall be entitled to enforce payment of and to receive all 
amounts then remaining due and unpaid upon any 
205 and all of the Bonds then outstanding, for the benefit 
of the holders thereof, and shall be entitled to re¬ 
cover judgment for any portion of the debt remaining un¬ 
paid, with interest. Xo recovery of any such judgment by 
the Trustee, and no levy of any execution upon any such 
judgment upon property subject to the lien of this jMort- 
gage, or upon any other property, shall in any manner or 
to any extent affect the lien of the Mortgage upon the Trust 
Estate or any part thereof, or any rights, powers of rem¬ 
edies of the Trustee hereunder, or any rights, powers or 
remedies of the holders of the Bonds, but such lien, rights, 
powers or remedies shall continue unimpaired as before. 
Any judgment recovered as herein provided, may include 
amounts owing to the Trustee for its expenses, compensa¬ 
tion and counsel fees and for advances made by the Trus¬ 
tee or by any bondholder for taxes, insurance, ground rents 
or for any other advances which by law or by the terms of 
this Mortgage are made prior charges upon the Trust Es¬ 
tate, together with interest thereon from time of making 
such advances to the time of reimbursement at the rafe of 
Eight Per Cent. (8%) per annum. I 

Section 18. The Company will not at any time insist 
upon or plead, or in any manner whatever claim or take 
the benefit or advantage of, any stay or extension law now 
or at any time hereafter in force, nor will it claim, take or 
insist on any benefit or advantage from any law now or 
hereafter in force providing for the valuation or appraise¬ 
ment of the Trust Estate, or any part thereof, prior to any 
sale or sales thereof to be made pursuant to any provision 


i 

j 
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herein contained or to the decree of any court of competent 
jurisdiction; nor after any such sale or sales will it claim 
or exercise any right under any statute enacted by any 
State, or otherwise, to redeem the property so sold or any 
part thereof, and it hereby expressly waives all benefit and 
advantage of any such law or laws; and it covenants that 
it will not hinder, delay or impede the execution of any 
power herein granted and delegated to the Trustee, but 
that it will suffer and permit the execution of every 
206 such power as though no such law or laws had been 
made or enacted. 

Section 19. Xo holder of any Bond or coupon shall have 
any right to institute any suit, action or proceeding in 
equity or at law for the foreclosure of this Mortgage or for 
the execution of any trust hereof or for the appointment of 
a receiver hereunder, or for any other remedy hereunder, 
unless the holders of at least Ten Per Cent. (10%) in 
amount of the Bonds outstanding shall have given lo the 
Trustee written notice of some event of default and the 
continuance thereof; nor unless the holders of Twenty-five 
Per Cent. (25%) in principal amount of the Bonds then 
outstanding shall have requested the Trustee in writing to 
take action in respect of the matter complained of, and shall 
have afforded to it a reasonable opportunity either to pro¬ 
ceed to exercise the powers hereinbefore granted, or to in¬ 
stitute such action, suit or proceeding in its own name; nor 
unless also such bondholders shall have offered to the Trus¬ 


tee securitv and indemnitv satisfactory to the Trustee 

4 • * 

against the costs, expenses and liabilities to be incurred 
therein or thereby; nor unless the Trustee shall have re¬ 
fused or neglected to act on such notice, request and in¬ 
demnity; and such notification, request and offer of indem¬ 
nity are hereby declared, in every such case, at the option 
of the Trustee, to be conditions precedent to the execution 
of the powers and trusts of this Mortgage and to the avail¬ 
ability and the commencement and prosecution of any ac¬ 
tion or suit hereunder, whether for foreclosure or for the 
appointment of a receiver or for any other remedy; and it 
is expressly declared and intended that no one or more 
holders of Bonds or coupons shall have any right in any 
manner whatever to affect, disturb or prejudice the lien of 
this Mortgage by his or their action, or to enforce any right 
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hereunder, except in the manner herein provided, and that 
all proceedings hereunder, at law or in equity, shall be in¬ 
stituted, had and maintained in the manner herein provided 
and for the equal benefit of all holders of such outstanding 
Bonds and coupons. i 

Nothing in this section or elsewhere in this Mort- 
207 gage or in the Bonds or in the coupons attached 
thereto shall affect or impair the obligation of the 
Company, which is unconditional and absolute, to pay the 
principal and interest of the Bonds to the respective 
holders of the Bonds and to the respective holders of the 
coupons attached thereto, at the respective due crates in 
such Bonds and coupons stated, nor affect or impair the 
right of action, which is also absolute and unconditional, of 
such holders to enforce such payment. i 

Section 20. Except as herein expressly provided! to the 
contrary, no remedy herein conferred upon or reserved to 
the Trustee, or to the holders of Bonds, is intended to be 
exclusive of any other remedy, but each and every such 
remedv shall be cumulative and in addition to every other 

•/ i 

remedy given hereunder or now or hereafter available at 
law or in equity or by statute. j 

Section 21. No delay or omission of the Trustee! or of 
any holder of Bonds to exercise any right or powder ac¬ 
cruing upon any event of default shall impair any such 
right or power or shall be construed to be a waiver bf any 
such default or acquiescence therein; and every power and 
remedy given by this Mortgage to the Trustee or jo the 

bondholders mav be exercised from time to time and as 

* 

often as may be deemed expedient by the Trustee or by 
the bondholders. j 

Section 22. In case the Trustee shall have proceeded 
to enforce any right under this Mortgage by foreclosure, 
judicial proceedings, entry or otherwise, and such proceed¬ 
ings shall have been discontinued or abandoned because 
of any waiver, or for any other reason, or shall have been 
determined adversely to the Trustee, then and in every 
such case the Company and the Trustee shall be restored 
to their former positions and rights hereunder in respect to 
the Trust Estate, and all rights, remedies and powers of 
the Trustee shall continue as though no such proceedings 
had been taken; but no such waiver, discontinuance, 
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208 abandonment or determination shall extend to or 
affect any subsequent default, or impair any right 
consequent thereon. 

Section 23. Whenever it shall deem such course ex¬ 
pedient for tlie better protection or security of the Bonds 
(although then no event of default shall have happened), 
the Company, with the consent of the Trustee, may sur¬ 
render or deliver to the Trustee full possession of the 
whole or of any part of the premises, lands, property, rights 
and interests conveyed or assigned hereby or pursuant 
hereto, or intended so to be. In such event the Trustee shall 
enter into and upon and take possession of the premises, 
lands, property, rights and interests so surrendered and 
delivered, for periods, fixed or indefinite, without prejudice, 
however, to its right at any time subsequently, when entitled 
thereto by any provision hereof, to insist upon maintaining 
and to maintain such possession though beyond the expira¬ 
tion of any such fixed period; and the Trustee, from the 
time of said entry and possession, shall maintain, use, 
manage, control and employ the same and shall receive and 
apply the income and revenues thereof as provided in Sec¬ 
tion 3 of this Article. Upon application of the Trustee, and 
with the consent of the Company if no event of default shall 
have happened, a receiver may be appointed to take pos¬ 
session of, and to operate, maintain and manage the whole 
or any part of the Trust Estate, and the Company shall 
transfer and deliver to such receiver all such property, 


wheresoever the same mav be situated. 

Section 24. All rights of action under this Mortgage, or 
under any of the Bonds or coupons, may be enforced by 
the Trustee without the possession of any of the Bonds or 
coupons or the production thereof on any trial or other pro¬ 
ceedings relative thereto, and any such suit or proceedings 
instituted by the Trustee shall be brought in its name as 
Trustee, and any recovery of judgment shall be for the 
ratable benefit of the holders and registered owners of the 


Bonds and coupons. 

Section 25. The holders of a majority in amount of the 
Bonds from time to time outstanding, upon first furnish¬ 
ing to the Trustee securitv and indeinnitv satisfactorv 
209 to the Trustee against the costs, expenses, and lia¬ 
bilities to be incurred therein or thereby, shall have 
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the right by instrument in writing delivered to the Trustee 
to determine which of the remedies herein set forth shall 
be adopted and to direct the method and place of conducting 
all proceedings to be taken under the provisions of this 
Mortgage for the enforcement thereof or of the Bonds. 

ARTICLE VI. I 

i 

Immunity of Subscribers to the Capital Stock, Stock¬ 
holders, Officers and Directors. 

I 

No recourse under or upon any obligation, covenant or 
agreement contained in this Mortgage, or in any Bond or 
coupon hereby secured, or because of the creation of &ny in¬ 
debtedness hereby secured, shall be had against any in¬ 
corporator, subscriber to the capital stock, stockholder, of¬ 
ficer or director, past, present or future of the Coippany, 
or of any successor corporation, either directly or through 
the Company, by the enforcement of any assessment or by 
any legal or equitable proceeding by virtue of any statute 
or constitution or otherwise; it being expressly agreed and 
understood that this Mortgage, and the obligations hereby 
secured, are solely corporate obligations, and that no per¬ 
sonal liability whatever shall attach to, or be incurred by, 
the incorporators, subscribers to the capital stock, stock¬ 
holders, officers or directors of the Company, or of any suc¬ 
cessor corporation, or any of them because of the incurring 
of the indebtedness hereby authorized, or under or by 
reason of any of the obligations, covenants or agreements 
contained in this Mortgage or in any of the Bonds or 
coupons hereby secured or implied therefrom; and that 
any and all personal liability of every name and nature, 
and any and all rights and claims against every such in¬ 
corporator, subscriber to the capital stock, stockholder, 
officer or director, whether arising at common law or in 
equity, or created by statute or constitution, are expressly 
released and waived as a condition of, and as part 
210 of the consideration of, the execution of this Mort¬ 
gage and the issue of the Bonds and interest obliga¬ 
tions secured hereby. j 

I 

i 


' 


i 
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ARTICLE VII. 

Release of Mortgaged Property. 

The Company while not in default hereunder shall have 
full power from time to time in its discretion, without re¬ 
ference to the Trustee, to remove from the mortgaged 
premises and dispose of, free from the lien hereof, any of 
its fixtures, equipment, machinery, apparatus, appliances, 
tools, implements, furniture, furnishings, materials and 
supplies at any time subject to the lien hereof, which may 
have become worn out or unserviceable or antiquated or 
unsuitable or unnecessary in the conduct of its business, but 
only upon replacing the same with new fixtures, equipment, 
machinery, tools, appliances, implements, furniture, fur¬ 
nishings, materials and supplies, of at least equal value, 
which forthwith become subject to the lien of this Mortgage. 


ARTICLE VIII. 


Methods of Proof. 


Any request, direction or other instrument required by 
this Mortgage to be signed and executed bv bondholders 
mav be in anv number of concurrent writings of similar 
tenor, and mav be signed or executed bv such bondholders 
in person or by agent appointed in writing. Proof of the 
execution of any such request, direction or other instrument, 
or of the writing appointing any such agent, and of the 
ownership of Bonds transferable by delivery, if made in the 
following manner shall be sufficient for any purpose of this 
Mortgage, and shall be conclusive in favor of the Trustee 
with regard to due action by it taken under such request: 


(a) The fact and date of the signing or execution by any 
person of any such writing may be proved by the certificate 

of any officer in any jurisdiction, who by the laws 
211 thereof has power to take acknowledgments within 
said jurisdiction, that the person signing such writ¬ 
ing acknowledged before him the execution thereof, or bv 
an affidavit of a witness of such execution. 

(b) The fact of the holding by any bondholder of Bonds 
not registered as to principal and the amount and serial 
number of anv such Bonds and the date of his holding the 
same may be proved by a certificate executed by anv trust 
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company, bank, bankers or other depositary (wherever 
situated), if such certificate shall be deemed by the [Trustee 
to be satisfactory, showing that at the date therein men¬ 
tioned such person had on deposit with such trust company, 
bank, bankers or other depositary the Bonds described in 
such certificate; and such holding may be deemed! by the 
Trustee to continue until written notice to the contrary is 
served upon the Trustee. 

(c) The ownership of Bonds registered as to principal 
shall be proved by the register of said Bonds. 

j 

ARTICLE IX. i 


The Trustee. 


Section 1 . The Trustee accepts the trusts of this Mort¬ 
gage and agrees to execute them upon the following! terms 
and conditions, to which the parties mutually agree:, 

(a) The Trustee shall not be obligated to procure the 
recordation, registration, filing or refiling of the Mortgage. 

(b) The proper expenses of the Trustee, including its 
compensation, shall be paid by the Company, its successors 
and assigns, as thev are incurred. 

(c) The Trustee shall be under no obligation to Recog¬ 
nize any person or persons, firm or corporation, as the 
holder or holders of any of the Bonds, or to do or refrain 
from doing any act pursuant to the request or demand of 
any person or persons, firm or corporation, professing or 
claiming to be such holder or holders of anv of the Bonds, 
until such person or persons, firm or corporation, shall have 
produced the Bond or Bonds of which he, they or it claim 
to be the holder, or other evidence of such holding satis¬ 
factory to the Trustee, and shall have also indemnified the 

Trustee, to its satisfaction, against any and all costs, 
212 expenses and outlays, counsel fees and other proper 
disbursements, and anv other liability growing! out 
of the compliance by the Trustee with such request or de¬ 
mand. | 

(d) The Trustee may employ agents or attorneys in fact, 
and shall not be answerable for the default or misconduct 
of any agent or attorney appointed by it in pursuance here¬ 
of, if such agent or attorney shall have been selected with 
reasonable care. The Trustee shall be liable only for gross 


i 

i 
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negligence or wilful or intentional default in the execution 
of any duty or trust under this Mortgage. 

(e) The Trustee shall not be responsible in any manner 
whatsoever for the recitals herein or in the Bonds or the ap¬ 
purtenant coupons contained, all of which are made by the 
Company solely. The Trustee shall not be responsible for, 
or in respect of, the validity or sufficiency of this Mortgage, 
or the execution hereof by the Company, or for the validity 
of the Bonds issued hereunder or the securitv therefor. The 
Trustee shall be under no duty to insure or keep insured, 
the Trust Estate or any part thereof. 

(f) Unless and until the Trustee shall have received 
written notice to the contrary from the holders of not less 
than Ten Per Cent. (10^) in amount of the Bonds out¬ 
standing, the Trustee may assume that for the purposes of 
this Mortgage no default has been made by the Company in 
the payment of any of the Bonds or the interest thereon 
or in the observance or performance of any of the covenants 
contained in the Bonds or in this Mortgage and that none 
of the events of default has happened. 

(g) The Trustee shall be protected in acting upon any 

notice, request, consent, certificate, affidavit, resolution or 

other paper or document believed by it to be genuine and to 

be signed or certified to by the person therein stated to be 

familiar with the facts therein set forth, and shall incur no 

liability for any such action. 

» % 

(h) The Trustee in its individual capacity may acquire 
Bonds with the same rights which it would have if it were 

not the Trustee hereunder. 

213 (i) The Trustee may advise with counsel to be 

selected and employed by it at the expense of the 
Company and shall be fully protected in respect of any 
action under this Mortgage taken or suffered in good faith 
by the Trustee in accordance with the opinion of counsel. 

(j) The Trustee shall not be answerable for or personally 

liable for anv debts contracted bv it or for anv assessments 
• * * 

or charges, or for any damages to persons or property, or 
for salaries, or for non-fulfillment of contracts, during the 
period wherein the Trustee shall manage the trust property 
or premises upon entry and possession in pursuance of the 
terms hereof; and the Trust Estate and property is hereby 
charged with a lien paramount to the lien of the Bonds in 
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favor of the Trustee for its security and indemnification 
against any such liability and against every liability of any 
kind which it may incur hereunder as well as for compensa¬ 
tion for its services and that of its agents and counsel, and 
reimbursement of all its expenses and advances hereunder 
with interest at eight per centum (8%) per annum. 

(k) Any certificate or request herein provided 6r per¬ 

mitted to be given by the Company to the Trustee shall be 
sufficient if executed under the seal of the Company and 
signed by the President or any Vice President and by the 
Secretary or any Assistant Secretary or Treasurer pr any 
Assistant Treasurer of the Company. Any certified copy 
of a resolution of the Board of Directors herein provided or 
permitted to be given to the Trustee shall be sufficient if the 
Secretary or any Assistant Secretary of the Company shall 
certify under the corporate seal of the Company that such 
copy is a true and correct copy of a resolution or resolutions 
duly adopted by the Board of Directors of the Company as 
the case may be, at a meeting thereof duly called and held 
at which a quorum was present and acting. j 

(l) Whenever, in the administration of the trusts of this 
Mortgage, the Trustee shall deem it necessary or desirable 
that any matter be proved or established prior to takipg or 
suffering any action hereunder, such matter (unless other 
evidence in respect thereof be herein specifically provided) 
may be deemed to be conclusively proved and established by 

a certificate signed bv the President or a Vice F^resi- 
214 dent and the Treasurer or an Assistant Treasurer of 
the Company and delivered to the Trustee, and isuch 
certificate shall be full warrant to the Trustee for any action 
taken or suffered by it under the provisions of this Mortgage 
on the faith thereof, but in its discretion, the Trustee may 
in lieu thereof accept other evidence of such fact or matter, 
or may require such further or additional evidence as to it 
mav seem reasonable. 

(m) The Trustee will pay to the Company from timb to 

time interest on anv cash balances held bv the Trustee on 

* * 

deposit hereunder, at such rate as it customarily allows on 
similar deposits. j 

Section 2. The Trustee or any successor trustee ihay 
resign and be discharged from the trusts created by Ijhis 
Mortgage by giving the Company notice in writing of such 

j 

j 

1 

1 

i 

i 


i 
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resignation, specifying a date when such resignation shall 
take effect, which notice shall be published at least once in 
each week for four successive weeks prior to the date so 
specified, in a daily newspaper of general circulation in the 
City of Cleveland, Ohio, and in a similar newspaper pub¬ 
lished and of general circulation in the City of Omaha, 
Nebraska, the first publication to be not less than thirty 
nor more than forty-five days prior to the date so specified. 
Such resignation shall take effect on the day specified in 
such notice unless previously a successor Trustee shall be 
appointed as hereinafter provided, either by the bond¬ 
holders, or by the Company, in which event such resignation 
shall take effect immediately upon the appointment of such 
successor Trustee. 

The Trustee, under this Mortgage may be removed at 
any time by an instrument in writing filed with the Trustee 
and executed by the holders of a majority in amount of the 
Bonds then outstanding. 

Section 3. In case at any time the Trustee or any suc¬ 
cessor Trustee shall resign or be removed or shall other¬ 
wise become incapable of acting or for any cause a vacancy 
should occur in the office of Trustee, a successor Trustee 
may be appointed by the holders of a majority in 
215 amount of the Bonds then outstanding by an instru¬ 
ment or concurrent instruments in writing signed by 
such bondholders or by their attorneys in fact thereunto 
duly authorized; but, until a new Trustee shall be appointed 
bv the bondholders as herein authorized, the Company, by 
an instrument executed by order of its Board of Directors, 
may appoint a Trustee to fill such vacancy. The Company 
shall publish notice of any such appointment by it made 
once in each week for four successive weeks in a daily news¬ 
paper of general circulation in the City of Cleveland, Ohio, 
and in a similar newspaper published and of general cir¬ 
culation in the City of Omaha, Nebraska ; but any Trustee 
so appointed by the Company shall immediately and with¬ 
out further act be superseded by a new Trustee appointed 
by the bondholders. 

Section 4. Every successor Trustee to the Trustee here¬ 
in named, or its successors in the Trust hereunder, shall be 
a trust company or bank in good standing, incorporated 
under the laws of the State of Ohio or the State of Nebraska 





I 
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or the laws of the United States of America and carrying 
on business in the State of Ohio or in the State of Nebraska, 
and having a capital and surplus aggregating at least two 
million dollars. j 

Section 5. Any new Trustee appointed hereunder shall 
execute, acknowledge and deliver to its predecessor, and 
also to the Company, an instrument accepting such appoint¬ 
ment hereunder, and thereupon such new Trustee without 
any further act or writing shall become fully vested with all 
the estates, properties, rights, powers, trusts, dutids and 
obligations of its predecessor in the trust, with like'effect 
as if originally named as Trustee herein; but the Trustee 
ceasing to act shall nevertheless, on the written request of 
the Company, or of the successor Trustee, and at the iCom¬ 
pany’s expense, execute and deliver an instrument trans¬ 
ferring to such successor Trustee, upon the trusts herein 
expressed, all the estates, properties, rights, powers and 
trusts of the Trustee so ceasing to act, and shall duly as¬ 
sign, transfer and deliver all property and money 

216 held bv it to its successor, it being understood! that 
• * ^ 

any cash and other property, the custody of which is 
given to the Trustee herein named, shall always be ii;i the 
custody of its successors in the trust hereunder. Should 
any deed, conveyance or instrument in writing front the 
Company be required by the new Trustee for more fully 
and certainly vesting in and confirming to such new Trus¬ 
tee such estates, rights, powers and duties, any and all such 
deeds, conveyances and instruments in writing shall; on 
request, be executed, acknowledged and delivered by the 
Company. j 

Section 6. Any corporation into which the Trustee under 
this Mortgage, original or successor, may be merged or with 
which it may be consolidated, or any corporation resulting 
from any merger or consolidation to which such Trustee 
shall be a party, or any corporation purchasing substan¬ 
tially all of the assets and assuming the liabilities of [the 
Trustee, shall be the successor of the Trustee under this 
Mortgage without the execution or filing of any paper; or 
any further act on the part of the parties hereto, provided 
such corporation has the qualifications mentioned in Sec¬ 
tion 4 of this Article. 


i 


i 
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Section 7. In case anv of the Bonds have been autlien- 

* 

ticated, but not delivered, any successor Trustee may adopt 
the certificate of authentication of The Cleveland Trust 
Company, or of any successor to it, as Trustee hereunder, 
and deliver the same so authenticated, and in case any of 
the Bonds shall not have been authenticated, any successor 
Trustee mav authenticate such Bonds either in the name of 
any predecessor Trustee or in the name of such successor 
Trustee; and in all such cases, such certificates shall have 
the full force which it is anywhere in the Bonds or in this 
Mortgage provided that the certificate of the Trustee shall 
have. 


217 ARTICLE X. 

Definitions and Miscellaneous Provisions. 

Section 1 . All the covenants, stipulations, promises and 
agreements in this Mortgage contained, by or in behalf of 
the Company, shall bind its successors and assigns, whether 
so expressed or not. 

Section 2. The word “Trustee” means the trustee to 
whom this Mortgage is executed or its successor in the 
trust. The words “Bond,” “bondholder” and “holder” 
shall include the plural as well as the singular number, un¬ 
less otherwise expressly indicated. The word “holder” 
means the bearer, or as to any registered Bond the regis¬ 
tered owner. The word “coupons” refers to the interest 
coupons attached to the Bonds. The word “person” used 
with reference to a bondholder, shall include associations or 
corporations. The words “Trust Estate” shall unless 
otherwise expressed or indicated, be held and construed to 
mean the real and personal property and every right or in¬ 
terest of the Company of every kind and nature which is or 
may become subject to the lien of this Mortgage. The word 
“Company” includes and means not only the party of the 
first part hereto, but also its successors and assigns, includ¬ 
ing any corporation with which or into which it may be con¬ 
solidated or merged or to which it may sell its properties 
as an entirety for the purpose of reincorporation. 

Section 3. Nothing in this Mortgage, expressed or im¬ 
plied, is intended or shall be construed to confer upon, or 
to give to, any person or corporation, other than the Com- 
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i 

i 

pany, the Trustee and the holders of the Bonds, any right, 
remedy or claim, under or by reason of this Mortgage, or 
any covenant, condition, stipulation or agreement hereof; 
and all the covenants, stipulations, promises and agreements 
in this Mortgage contained by or on behalf of the Company 
shall be for the sole and exclusive benefit of the j parties 
above referred to and of the holders of the Bonds. 
218 Section 4. Except as herein otherwise provided, 
any notice or demand which, by any provision of 
this Mortgage, is required or permitted to be given or 
served by the Trustee on the Company, shall be deemed 
to have been sufficiently given and served for all purposes 
by being deposited, postage prepaid, in the United States 
mail, addressed City National Bank Building Co., Omaha, 
Nebraska, or to such other address as may be hereafter de¬ 
signated, in writing, to the Trustee by the Company for the 
purposes hereof. ! 

In Witness Whereof, City National Bank Building Co. 
has caused this Mortgage to be signed by its President or a 
Vice President and its corporate seal to be hereunto affixed, 
attested by its Secretary or an Assistant Secretary, and 
The Cleveland Trust Company party of the second part 
has caused this Mortgage to be signed by its President or 
a Vice President and its corporate seal to be hereunto af¬ 
fixed and attested by its Assistant Trust Officer, as of June 
1, 1925. ’ | 

Signed, sealed, acknowledged and delivered by City Na¬ 
tional Bank Building Co., in the presence of: j 

DAVID C. BROWN, | 

H. W. HOLTZ. j 

CITY NATIONAL BANK BUILDING CO. 

By J. C. LITTLE, j 

Vice-President. 

Attest: HENRY A. MARTING, 
Secretary . j 

(Corporate Seal) 


i 
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Signed, sealed, acknowledged and delivered by The 
Cleveland Trust Company in the presence of: 

DAVID C. BROWN, 

H. W. HOLTZ. 

THE CLEVELAND TRUST COMPANY, 

By R. A. MALM, 
i Vice President. 

Attest: HENRY PIRTLE, 

Asst. Trust Officer. 

(Corporate Seal) 

219 State of Ohio, 

County of Cuyahoga, ss: 

On this 29th day of May, A. D. 1925, before me, a Notary 
Public, duly commissioned and qualified in and for said 
county, personally came the above named J. C. Little, Vice 
President and Henry A. Martixg, Secretary of City Na¬ 
tional Bank Building Co., who are personally known to me 
to be the identical persons whose names are affixed to the 
above instrument as Vice President and Secretarv of said 
corporation, and they acknowledged the instrument to be 

their voluntarv act and deed and the voluntary act and deed 

* » 

of said corporation. 

WITNESS mv hand and official seal at Cleveland in said 

* 

county the date aforesaid. 

DAVID C. BROWN, 

(Notarial Seal) Notary Public. 

My commission expires Oct. 30th, 1925. 

State of Ohio, 

County of Cuyahoga, ss: 

On this 29th day of May, A. D. 1925, before me, a Notary 
Public, duly commissioned and qualified in and for said 
county, personally came the above named R. A. Malm, Vice- 
President, and Henry Pirtle, Assistant Trust Officer, of 
to me to be the identical persons whose names are affixed to 
The Cleveland Trust Company, who are personally known 
the above instrument as Vice-President and Assistant Trust 
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Officer of said corporation, and they acknowledged the in¬ 
strument to be their voluntary act and deed and the volun¬ 
tary act and deed of said corporation. 

WITNESS my hand and official seal at Cleveland in said 
county the date aforesaid. 

DAVID C. BROWN, j 

(Notarial Seal) Notary Public. \ 

1 

My commission expires. Oct. 30th, 1925. ! 

i 

i 

i 

i 

(Here follows photostat marked page 220) j 

i 

Note: If the owner of this Certificate and Spouse 
221 are residents of the State of Nebraska, the Spouse 
should also execute the assignment. j 

(FORM OF ASSIGNMENT) j 

The undersigned, resident(s) of the State of.I. 

.being the owner of the within Certi¬ 
ficate issued under the provisions of an Agreement and De¬ 
claration of Trust, dated June 1, 1925, and filed for record 
in the office of the Register of Deeds of Douglas Cqunty, 
Nebraska, and being the owner of the entire beneficial in¬ 
terest in real estate represented by said Certificate in the 
premises described in said Agreement and Declaration of 
Trust, for a valuable consideration does hereby sell, assign, 


transfer and convey to.heirs and assigns, 

its successors and assigns, according to the terms of!said 
Agreement and Declaration of Trust, .thou¬ 


sandths of the beneficial interest in said premises, and does 
hereby authorize said Trustee to make or cause to be made 
a transfer of the same on its books. 

RUFUS E. LEE 

Agent j 

Dated.,19. 

7 i 

Signed and acknowledged in the presence of: j 

LURA G. JAMES j 

(Form of Acknowledgment Where Assignor is an In¬ 
dividual and Executes the Assignment in Person) 
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State of.. 

County of . , ss: 

On this .... day of., A. D. 19. .., before 

me, a.... duly commissioned and quali¬ 

fied in and for said county, personally came the above 

named.who.personally known 

to me to be the identical person(s) whose name(s) . 

.affixed to the above instrument and. 

acknowledge(s) the instrument to be.voluntary act 

and deed. 

WITNESS my hand and official seal at. 

in said countv the date aforesaid. 


My commission expires. 

(Form of Acknowledgment Where Assignor is a Cor¬ 
poration) 

State of.. 

County of . , ss: 

On this .... day of.. A. D. 19..., before 

me, a Notary Public duly commissioned and qualified in and 

for said county, personally came the above named. 

..President, and.Secretary, 

of... who are personally known to me to 

be the identical persons whose names are affixed to the above 

instrument as.President and. 

Secretary of said corporation, and they acknowledged the 
instrument to be their voluntary act and deed and the volun¬ 
tary act and deed of said corporation. 

WITNESS my hand and official seal at . 

in said county the date aforesaid. 


Mv commission expires... 

(Form of Acknowledgement Where Assignor is an Exe¬ 
cutor, Administrator, Guardian, Trustee, or Acting in Other 
Representative Capacity) 
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CITY NATIONAL BANK 
BUILDING CO. " 

G‘.-% FIRST MORTGAGE LEASEHOLD 
SINKING FUND GOLD BOND 

Total Ismuk. S6UO.OOO.OU 

CITY NATIONAL BASK BUILDING CO.. a corporation of the Stott of Dtlauore (hm-u called the O.-npanyt, 

k rtcciccd. promtms to pay to tht bearer. or. tf registered. to tht registered hoUtr hereof. on junt I I t4U, Y 


ONE HUNDRED DOLLARS 



, St{ \5[j 

• -M vH 

;4 


for color 


In gold coin of tht Untied Slain of America of the present standard of weight and fineness. and to pa y nir-t,t tntmen Jr-m fun* /• 
1925. untj the principal tarn is pool, at the rate of six and one-half per cent. (6* /*) per anr.um. payable ym, a-.-und!^ Jo 
Junt I and Do et m her / In each year. In bice gold coin, on presentation and surrender of the coupon, bento annrxej .. the turn* I 
severally mature, hath principal and interest being payable at the principal office of The Qtvcland Trurt Compare (hr«u, rolled the 
Trosier), in the City of Cleveland. Ohio, Without deduction either from principal or interest on Oh.couni of ontf tot or giHWtumtrial 
charge (.except succession and inheritance taxes, Income taxes imposed by any state, and such portion of ony federal Income t ie as shod 
be in excess of two per cent. (2)1) per annum) which the Cosopany or the Trustee may be required or permuted to pay thriven <•' to, 
retain therefrom by virtue of any present or future law or requirement of the United States of Amenta or of ony .lair, .aunty, 
municipality or other taxing authority therein. 

Upon the presentation to it of proofs of payment within ninety days, the Company will reimburse ihe holder of any bond of 
this issue, when lawfully paid by or on behalf of such holder, for oil taxes (except succession and inheritance taxes) not eeorrdimg «*. 
the aggregate four mills per annum on each dollar of the taxable oolue thereof imposed by statute of the Commonwealth vf Ponn-yiaoma 
and the State of California, and for all such taxes not exceeding in the aggregate four and one-half mills per annum am each dollar 
•f the lasablc value thereof imposed by statute of the State of Maryland, and for all such taxes not exceeding fist mills per antrum 
on each dollar of the taxable calue thereof imposed by statute of the Co m monwealth of Kentucky, upon ,uch bond or upon rath, 
holder as a resident of either of said Commonwealths or either of sail Stales, respectively, by reason the „a-nrrship iht> and 
also far any income taxes ap to but not exeooding in the aggregate six per cent, per annum of the interest on such Ann./ u 7m. A lira 
holder may be lawfully required under any present or future law of the Commonwealth of Massachusetts to p.y on account .•/ sutk 
bond or on account of the income therefrom ; all as provided in the Mortgage hereinafter mentioned. 

This bond is one of a duly authorized issue of bonds of the Company known as its 6’ .’Is First M'*ttage Leasehold Sink .mg 
Fund Go ld Bonds, dated June I. 1925. all of like dale and tenor except as to the respective amounts, in aftregote parapet amount 
of Six Hundred Thousand Dollars 600,000.00). which bonds are in denominations of One Thousand Dollars 1000.00 ■. 
numbered from M-l consecutively upwards. Fice Hundred Dollars ($500.00). numbered from D-l icnsecutiuely upwards, and 
One Hundred Dollars <S 100.00), numbered from C- I consecutively upwards. 

All of said bonds art issued under end equally and ratably secured both os to principal and interest by a First Mortgage 
Trust Deed (herein called the Mortgage), dated June 1. 1925. executed and delivered by the Company to The Cleveland Trust 
Company (of Cleveland. Ohio), as Trustee, filed for record In the office of the Register of Deeds of Douglas County, Nebraska, in 
which county the property of the Company thereby mortgaged is situated, to which Mortgage reference ts hereby mad e for description 
of the property thereby mortgaged and conveyed or assigned the nature and extent of the security, and a statement of the terms and 
conditions an which said bonds are issued and secured, and the rights of the holders thereof. 

The bonds of this Issue. In whole or in part, are subject to redemption at any interest date pnor to maturity, at the option of 
the Company, at the redemption price of one hundred and seven end one-half per cent. (/ 07'• .‘,i ) of the pnneipat amount thereof If . 
redeerrzd on or prior to June I. 1926. and thereafter at redemption prices diminishing one-half of vne per cent, for each succeeding 
year thereafter, in each case together with accrued interest to the redemption date, upon not less than thirty Jays’ notice, according 
to the terms and In the manner provided in the Mortgage. In the eccnt of on election to redeem this bond, and said notice having 
been given and said terms complied with, if the holder hereof fails or neglects to present this bond for payment at the lioie and place 
in sail notice specified, this bond shall cease to bear interest and the holder hereof shall thereafter look only ,0 the sum deposited with 
the Trustee to the credit of this bond for the payment thereof. 

This bond shall pass by delivery unless registered in the onnt-’s name on the books of the Company at the principal office of 
the Trustee in the City of QeueJand. Ohio, such registration being noted hereon as provided in the Mortgage. After suih registration 
no transfer shall be valid unless made on said book * ^ the registered holder in person or by attorney duly authorized and similarly 
noted hereon; but this bond may be discharged from registration by being in like manner transferred to beater and thereupon transfer- 
ability by delivery shall be restored and this bond may again, from time to time, be registered or trunsfened to bearer as before. 
Such registration shall not affect the negotiability of the coupons which shall continue to be transferable by delivery 

The holders of the bonds of this isssw ore entitled to the benefits of o Sinking Fund to be maintained by ihe Company and used 
in the purchase of bonds at not exceeding the rede mp tio n prices or in the redemption of bonds, alt as provided in the Mortgage. 

In case an event of default as defined In the Mortgage shall occur, the principal of all of said bonds may become or be 
declared doe and payable in the manner and with the effect prodded in the Mortgage. 

No recourse stett be had for the payment of the principal of or Interest on this bond against any subsenber to the capital stock, 
incorporator, or any past, present or future stockholder, officer or director of the Company, either directly or through ihe Company, 
urder any statute or constitution or by the enforcement of any a ssess m e nt or otherwise, all such liability ot subscribers, incorporators, 
stockholders, officers and directors being released by the balder hereof by the acceptance of this bond and being likewise waived and 
released by ihe terms of the Mortgage. 

Tins bond shall not he entitled to any benefit under the Mortgage or become valid or obligatory for any p ur po se antd it shall 
hoc e been authenticated by the certificate of the Trustee under the Mortgage hereon endorsed. 

Jtf Bttsrfl Blfmaf. City National Bank Budding Co. has caused this bond to be signed by its President or a Vice-President 
an J its corporate seal to be hereunto affixed and a tte s ted by Us Secretary or an Assistant Secretary (end coupons for said interest bearing 
the focdadle signature of its Treasurer to sa attaphed hereto), all in the City of Omaha. State of N ebraska, op of June I, 1925. 


JttOStr 
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' * .r -M. * 

'*• •» • t 

L r‘.e- 


✓yivy/-*'••/ 

'V™— . • —— — . . - i 

. " >* / v. . . -x y v x • . • v y 

;^y\V /;V/[V-vrv^ 


m 




. r .7 . v / 



■ • ■ ■ ——— A 

- - >-7 -* -- VX**. U '. 

/ \ /: V' A 


BEST COPY AVAILABL 

from tho original bound volumo 












































ja?s 


mo 





ON TMC nMT MV or DCCC 


»W»tMt. err* Na*toaiL ham H.T 1 mc Ca a tA 

Hf •• IW U.WI At ik twwfi-l M fct wi TW CkMM 
TnO Caai*■»>. fW»Wil. UMa. aa aati'ii " “t OM 
■“ ■»**• tmii AMO ia/ioo ooiu»» 

■a Uaaad *M-« r. J4 . -i, Mkal drOalWa Mr nan aa 
Hao4aA la m Pm l| Ip|» LaaaakaM Mai 

liai rail Ma< Wa< »■ naV l ia « OM Aa* aa 


on tmc finer mv or mni. i 077 

•aaa ikr k%l WaaMAf a.a a« n Ail Iaa kna • 9*0& 

wk* 1 1* ama- aa HI :aaa *a tp.i a n al «IJr l*a H ai ^ _ ~~ 

Hiiaa. (ill Xl i hull hill ll II ink. Cv aUl rQ OC 
tHiMkilaimk.'Aii I ••**.t a Ta l lmta.4 y Wi< * 
I# a Cia|iM, i #*a 1 * 1 , taw «*a w*aa)ii *1 ila p 

TMII INO moo OCLUM MMM 

II I H I • Util ai Hi i-‘wl'lr.liH<-lMMiia . . J . 

H»| W I Im M. 'I I* UatlaM Vakag IV | 1 | 

I .a : . -a.J kil l lax* HI at~a,ki aaaa lk*a Aa* aa V 1 J. < 

—" s "caviaw • 

Tfr* -*t» ' 2^ 


{*• . *«•>. O.'W 4 >lTll%at~* Kf# **!•* «A 
V * • * T | » I 44 t» |*f«rWU 

| *• : i«m! iMi U*«4 *.« Nw-W *♦ MMMki t*CN .'or wo 

n*** N*fA 


"T/a 


7 »w -w» ! 


on tns rutor oat or occcmoca. 

^ 4^44 ^^404 

<4 m* mm%turn •«•! iwiwM Mv p»»*t4»4 4 

». CITY IU«< iU |U4tHlio •41 


1936 


ultilki Malawi Mia n l im a aa 4 wi a i ll Aa»* prwwXrA 
1 k* n la.. Cm Harman dial n iiUki Cii a ill fo 4 C 
Mr la m la.ta, .1 Ik* rwa-Hwi _mr ai T«a dakal OaiM 
Tm Ciiai III. Cawauati. Uka aa *a*HaAn *1 Oak 
‘ — ■ TMII AMO ao/lOO OOCCAAO 


nlkAla MTiia tT I r ap* i» mA mk O Aa l y p»aatda4 
Iiatta». Cii* Naiimii kan a BviLxmthh Co. aJI 
|W| -a Ak* I nn If • w ptiaiaial lAa al TW CkraaJaaA 
I ray Can i iT . Umkal. uka. M l am l n ai Wa 
■ — —*• TMOCC AMO *«/lOO OOiUW 

la I'anaX MM awiA naa. M<wa Ax i aiaaa Mr Mar* a* 
•l— »-l M tti ll'i fax MM ( i *» I jl I lk l M SnkOff 
►aatl TaMA OaaA. lax* al naUk' IAMI I O Or* Ah* kA 
kl! lataO 



A | /.-A, ♦ A 


rmor oat or jonc. fOOC 

W>t *Ml lex Wot* lw 



£ 




ON TMC flMT OAT OT iONC 

MNMNO «Kr y-MT.l Iw rf Waa M4-M* 4 lg ** K.kO 

: 1 

934 

•*a. »*lot • MV Nk*l V ll'kk V.l »t . • #• A* 

WO Nf 



on tmc nasr mv or junc. |QM 

Oa *wtarf kill ||»I i aramnA OaH Waa kara 1 

r. friT Natk.«h kaa*%<JkliMMO CoTad! M AF 
Oa Want ai tka |n* nal A>n a* TW Ori*' ia< fji fl 


lalMA Mr »»*»! i i a A . AamA ni a m * il r a» » i l iA 
IkrrMar, Cm NaTHmii kiak O.'lilHMt Cft a.II 
Mr m Oa krat'i al tka prta- ini aOir al TW GmlaaA 
Tra* Ciaa tl. CVwrUail. OHM. a* m ttraiM al fkM 
TUMI AMO BA/iOO DOC LAOS 
•a U'aaaA Sa-jri awM Iiaa. a Uwia ArOwcltaa lar Man a# 
a**tiAaJ la *1 I Vi Hay krMI LnakaU Vakxf 
f aaA t'ailA «Ml, Mag aa « «|M| ’ Mina Or* Aa* a* 
kiwi Twtad. 


asdno 




om tmc ruicT oat or occcMocn. 

■r*a IV I I I kxraxllri awa waril A ( l Aitr »**a 
li • ’ ka l it'wM I ' I it a ttt*l i *« m#ii ilwli lawt h.wI 
anal. III! >AII‘IAAI I'lia M It iaai.ru nil 
.. t - It- Iran Hi tlx Iwtat I-.I ..Aar »l Ik* Ctatilawl 
t a CtiHaat CWkwlI, Itkat. m *.i ran I III ul u*ta 

"•‘■■Ai THMI AMO IA/IOO OOktAOO 

» ' tr ■ x .1 * *.'.| |H« at Wat 4aiH ■ aa la* lain «• 
It twl la kt t. T a t I III M-atg.ga I raak.tl "ttakiag 
• al Chh I I n i lr«| «i atwal * latatay that >Ma aa 


on tmc rtnor mv or junc. 

*al*M O* Mai Wk Aw iara l laa* i t akaH kaa* lira 
laila* Miata.xai n A* t n ia mml M*M**< dal* pmplaA 
Arnkf, ClT* kiTMMAl Mar WlLltlku Ctt. aW 
ka* M iW Want a Or latat tail aOtr ai TW ClrnUad 
Tno CaMpaar rtawai.a. 1 . ton. aa aamOOr ai ika 


on tmc nn»T mv or occkmocr. 

aa l rM tW laatl ktaiina--*ii| ikail kan lyga 

HllW i Mr |M**«atMiwWat |4 aa tad katta n t daW patlirl 
Or friar, CrT* kATIMit HAWK klllutaw Co. aiB 
rar !• >w imat iM iwati'll o>« al Tkr C MO ai 
Traal Caatpaar. fl*.»laatl. uan. wa attaaiff al Alta 
<—■ TAMI AMO >• IOO NUAM 

liVkaailUKtrAl.aa arktay drdatiiaa Mr mati aA 
lynlkaA m yi Pm H ttnft Ui mM M Vakia* 

FakA IrU WaJ. Im>| A* axM' la ma Or* Aa* *a 




ON TMC riOOT OAT OT JUNK. IQOI 

■ » > »w tu w%4 Wf AilWf f M w -r*J Okn»» oa*# Urt ■ W I 

C Inf K'Tiv^t fMigoyo^ *n 4 t-ik ion * '<•!/ t »>■ h 4o4 — 

».*n» Kaii..wai m tiiii«ii CO vi*l AQ Ol 

N» *• «W U4f »m «IW n»'I «a4m» »4 

r#w«4 4MMV. OrwiaM, c4rw m* of ihM - - —' 


N« *• «W U4TV4 Vk l -4w r .4 14 

f 1*4 <t» N»AM . C Wo*!#•■.. v4i*a* h* koNTwIrt of ahM 

TlfNC AMO 10 tOO OOkkAOO 

IS l •♦■• »»N| »4I i •*» lw**4 loJwk«M*« I.- UAft 44 
W •• *•* o >.fU O a>* < ^v LrAor < ». 44 Uk k( 
K**f C4M NW. WiNg Alt M-kk' I A IV W 4 HkM Mm m 

W*M M 


aatlli 


ON TMC rtllAT OAT OT OCCCMKN. 

w)m fW *MMAkI kfifiwi'ft wr Ow A fi t tkkl luw t«M 
lor p***kao OO VwH iiiA iwl laiyinr t l 4wf t fUn MrM 
tHcwNr. OfV MAIkMAI. MA*«K M ll MMt. O* *4 
lor (A »V brA*v# A* 11,0 ir«. *(nol Iifi>» of rw Owitnl’ 
TmM Cam^i. «. **~i+m*. OW. W« x wr ulM «C *10 


I 1 V: M : TXT 


IA l AWlVim 4*4*1 i rata. •»* h M * H ■ !*■••*■ I>AA |m UAOO A4 
Mfk'«N| 14 m% ItM Mik*««Afr I >i<4»H NaafciBf 

h«oi GnWi M on 4 . |« 4 | a*a NAAilA' I IWNI Mm Mnn mm 


i ^ V X. Aty^A) h\ V ^ H.X t MXg 




ON TMC flAAT DAV OT AUNC. 1 QOA 
a*a O* W*A kr H Mal n f inai w l Aa a kan lx** •»»» 
MA lar anviaak rrAr^kgriaa i aA M^kMi ^^al* ptri (AaA ^ 
rilr f. Cii* Naiw*»i Kami Miimiki Cik —B rO 4C 
r m Or Iiaa m Or nkairal aOka at TW Or aM*4 rO.kii 


-* mA**i^m a 4 ooo^^^M nan 1 dnl a 

Cllv Mathmiai. laaa AwiciMOir Co —B 


<*•••-•■ TMOCS AMO ta/lOO DOCLAOO 
M UkWANam aaU Cwl*. atOaar AWatTlaa Mr MAI 
■arokrd M « AS% him v.xga** LnarkaM SM 
TfM lag Aik A . tala* MI a mk a' am a Ora Aa 






.Satlll 

; C OtfM W ■ 
•wawrir! IA 


Wmm 


pc^g 


li 


kift rtkl rwfa, a» knur ArAw t llwa 1 
i Ml akf% Pint Mart*!** t-raxka 


ON TMC mtT MT Of WNK. 109ft 

ttltta Or Ttaatl kftt i iil w wi f itaarA ik*k kata Laaa I BkO 

t twr.1 La iwtataa f*tkww|attta aad pataaal awl? *t ■'I* 1 1-- — 

Iklda. ClT* kATUIIkl iu«a miLMTMl Co wCl M *C 
I i it It Or Laaaai ar oa |Mtatt|tal wAl. al tka CMaalaaA AalCJ 
Ttwy C tafw i, ilaawl.ad, OLtw, aa at aw kt ai IkM i 
'“**“■• TkkU MO Bl/lOO SOUAM OOMO OO. 

I o I'aarM Van gwlil <a.a. aakawl AaAktltwa kamaaa* - . . 

xaa.arA ta m |\; Pax kai x I naim Inkiaa f. j 1 n 

MiOabalMMx-.b-W.WMfr IK) 

































































































































































































































NOTH Tk* fall imvinl r.f |'f »*„) 
h*% lll'fr-l r M »9 ftfftrfr l#< 

































































































EXHIBIT 1 


203 


! 








































% 


General Journal- C iisf filat lona l Bari K /3 vi UIY) S C 


=*- 1 * 


% 





3 ite\-11{r£<ya^ fotruL * 

jtusCfy^a^ lU^ucJj ^(oGO f COO<&L fAM^TthrXcf^^ 

- ftlondA, tyLl^M MU/ MiA *^L Jf 0\ - 

I GiJv _ n A. 


(XcO\XAjL^ c^t iuAJt/Q'b' zfiih ill' T/Urifo-tUi^ 

(Xc^ux^\ IstJmmA- to MOW JiA^jr nic ! 

chiuUlt/U-tJxkju (9 lIu. lUd^Q-TvoJ^fdQ/rih. uusJ/Jjsn 


^^tohliiul<Ll/U t^xkx^ 

\ou> * . 


Qtu.ir 


— HuJii 


fU^G.JL 

Ik ’rsyCLidcl - AML- 


QutuuA XihuvL On) vvotfc' ttjfyc* 


w W V • 

(SiOitaU^^tuYrt^G 'ffdcujr* flvtsUO^OO* @.OVoJ - 

ILc^uAjJ^ ttd ^<AaJ~ 

XcO^u^Ct^Tt^^ cXrnMOrvt duju M Iuaa^LoAju fiJ G^fa/- i 

• ’dO/nJIt /^U^Uloru^ ^rnpgyru^ } ^JhdnadtCL* Cftj*<nxiL'cr\) 


> 


204 



227 



JiJi A 

■ 4 *• 


317 * 0/9 . « 
/ 75 «o. 1 

55004:00; • 



I* • 

i» - 4 i 

I* 1 

I * 


Gene ra L Jou> r na l — Ci' t y Ne h o nal li>& nlifeuilcJ 


I 'mnoivtu, 14, 


tAnCSs trfdXZof) ty,</ 


&■ /Lq 3(oO 


\s 


i 1 '1 


'W, 


fit uct<ivri^‘ 


ikA’Wim, 


\>u. 

I zo 
\- 


r ovoe>&o 




'foooo\oen 



Z5w0c\cc 


-f~ 


«<- A . *.-u jan -T- 


228 
























G , e*ner<a l Jod'r'na l — Cj'i'y hl&biOA&l 3<avi 



6 


9! 
10 ! 
11 
m 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 
2? 
30 


p 

h 





$ a/a^ti^al^^Q^^ 0^ J\a^v<k frnd QuAstclori^, • 

Coined 

IdOAi^Lyria^ 

<n cwrL owaA /d u/JxiA^iq^ 


4 — - 



/3 \/ t 5 cop co,co 

69 

*] 

zo 


I Jo ^jJ^(XAoXt, (UrOt cyf cnCbrtd Cfsrid fyu,didjs r'Wi G/o 

eJ U . 

0 00 000.00 


JtfLrvtA 

h)iaJxLs7iq^ 


-0 - 

~Q -. 


l,$QQ r C<?Q+CL(L 


io-Uurvr^: 

*°tcio eco>oc 
q/5 s G 00.00 
fcj t 5Z5,cc>c. e<? 


/S !j bio 

i /? i qi $ 

; /3 !’ 

• 

I 

i 

i —i- 


J */, 5Z5,CGO. OO tfz&GO 000.00 

[CLitriyzi/’VCO ^v\f tvj 

3 > 0,\AAHZl(s rn^'O^tly/r'lfrd<yW<fyx}sU^^-Od_ Qsd 
f‘,< Cc{ Ci/CK'TVt^'i L AA Ylitt^ tJ^rYlurui ($Ll 'cJu/tuS* 


W£ oy-f 





X**-vvr' f - A A mn* rs+TYiurHt ll<X> { °Ou -»c*t tOjuA ^ 
ItisrYvrit^KrfKAn fj. rrtfxTt^f/Ar/'* */om/ 7><A 

_ pyki.r/ Jt]Q,COO.CQ.. J^u/jm£C^.P ' . 


rfTtUi. I^j /JZ’i 


\ 


tytW " 

fC - 

\w*v - 

fyvis/ 

I fj 

jL - 

k. ..ft- A T - 


/ 9/2.6 

'VI 

i<j&t 


lj?v 
I <01 


r z,+no.i$ 
$,<j5c.oo 
$,<f $0.0 0 
5,c/ io.oc 

pfK. CC 

5 QZC.OC 


^‘fal.SS 
~Jeo. 00 
Joo.00 
Joo.00 

7 M ■<><•.- 

I 

700.O0' 


^ &0(f 6. 5C 
6,Z&>00 
5.150,00 
5Z50.00 
5.Z50.00 
5 150.00 


\,ooo]6o6x:\ . 
5oo\co6t:^ 1 


oo(\ 
cc 

i 

\ 


f- 


-I 

OO 


o 


4 




UtfZ5 


4 - 


i 

i 


jzc'tfs 


00 





*3 


I j- 1 

•: 

r 

)zm- 


i 


1 . 

1 

! % 
I - 


- 


4- 


i * 

f 1 

: 1 j) 

4- 'f 1 
1 [* 


i 


* t 


r* 

Verier 



5-fpO.OO -foo.oo 5l$0.00 

$ (f$0,vc . joo.oo <i i.<v>.fx) 

_ bjiXiMAl _ f 3R %]UiO 





. ti \ 

i 

i i? c 

; 1 , 1 

;l ; 3 • 

i 1 j!' ' •-: 


►-< 

I' 1 .’ i 

1 '"1 

f 

■ y- ■ -■ 


f 


%aLl^ 

Ojlt'Afrl. 
T • - /V^u 

t.4u 












(ro/iera l 'Jo\l'T'r\&i - Cibf f)lcihoY\al Sank B^ilc(/Yig Co. 


\oo 


o ooco\ 

G OCXOG 


•CCY?C 


l,3Z&0 0 9.t>0\ 



fa 


— -1-u 


. .. l 


U/ 



si 

65 

actojluA/ QcJyJutvdLu, l 


/sr»4iirr»^ 


^ 7 71^ 


■W 


♦ i 



fauxtdvrxO, < ^<f/$,000.OO t ^&jA,hdiriq WCb* Crrrt' 
\/n iq/v fond mt* / $ i^u. t&i rrfaw /M^ . 

fa tifMAfo, 7jt/7j°fo U^rvnAX<xtLi^., fy/QAJ^6n^ 

a, 'usj^' &J Z5 l^€<t/us(^^^njt/ (, J ^ Z^ Ctsn/Cl^ynuaJ/Aatty 
%-*fo4A OAaurnlii tt'dJzAtxx^&XiijL triXfrCAJttLA&OUZtrlAl 
_ AOU^. L^jl. 




-—N- 


4 


j^W- JJlt 

m 

%»> • m 

i $»*- ;ft2 


• m 



1 _ i&iL'AtTVnf* 

i * Z/, 3-50.00 
&o,(tOO.C>0 &ZZ0-00 

2b, b 00.00 _ 5Z5O0Q 

34>,(s>00.00 izto.oo 

% boo 00 6z.5O.00 

3U Jt 00.00 ZzZO.OO 

. ^V^LQ.0.. 


- r 2(e. LOO..00 

i 


’q-f, $50.00 ^qjtz.sc 


fc&ooz^so ^/8,Z8f.$0 

&, *50 .00 \ 

._ 5i, *50.00 _i._ 

3< 350.00 
3i. 350.00 j 

21, *50. oo | 

21,350. CO - | 

*Z3J, J.2J.S0 ...... 


+-• 


f-4- 


'-'A (Hi/A&rlC? -ft0-4.^ Q/cttf^Cd^M, 

1 * " dfhaA-^t, 

•sfo' AX *f e - 



It,, 



%uUr- 


81 

14 


I** 1 ' !$<xjdui 0 

Qitnva/n.W /*-./ ffjcJ^xJxtddt o/ fWt/niJbtAjLr + ffidiMl/* 
— •** pp r ‘ ‘'°‘ . 



\\W 


CtUA/' 'Cl^tnJtA fitfarU~Jljb Jt'5i Wf 

UffjtSr 

•I / 


SI 

65 




OO 



\ * 77 \fi5o\po 


L-U- 


I 

"t 


- I— 


— 


1 

• 

1 - - ■* 

1 

_ 

*3 

j 

| 

i 

• 

j 

1 

■' 1 

n 

! 

1 

i 

. _ 1 

rr t 

1 

4 ■ * 1 















































CITY NATIONAL BANK BLDG. CO. VS. GUY T. HELVERING. 209 

I 

i 

State of.. 

* 

County of ., ss: j 

On this_day of., A. D. 19..., before me, 

a ., duly commissioned and qualified 

in and for said county, personally came the above! named 


., who . personally known to 

me to be the identical person(s) whose name(s) ... i. 

affixed to the above instrument and.acknowledge(s) 


the instrument to be.voluntary act and 4 ee d as 

such. 

I 

WITNESS mv hand and official seal at. i. 

V l 

in said countv the date aforesaid. I 

* i 

i 

i 

.. • i 

t 

i 

i 


Mv Commission expires. 

1 

Note: The execution of the above assignment must be 
acknowledged before a Notary Public or other officer 
authorized by the laws of the State of Nebraska to take 
acknowledgments of deeds, whose authority, if outside of 
the State of Nebraska shall be evidenced by the certificate 
of the Clerk of the proper court of record. If in a foreign 
country, the acknowledgment may be made before a Consul 
General, Consul or other consular official of the United 
States. In all cases the officer taking the acknowledgment 
must add his official designation, residence, and seal, jif he 
has one. When the assignment is executed by an exedutor, 
administrator, guardian, trustee, or a person acting ii]i any 
other representative capacity, proof of his authority to act 
must be furnished and must accompany the certificate, j 

l 

l 

(Here follow photostats marked pages 222 to 230) j 


i 

i 
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231 Filed at Hearing Oct. 31, 1934 

United States Board of Tax Appeals 
Docket Nos. 75104 and 76141 
City National Bank Building Co. Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation 

It is agreed that if it should be judicially, finally deter¬ 
mined in these proceedings that the petitioner’s title or in¬ 
terest in the subject property is not that of a lessee as al¬ 
leged in the deficiency notice and/or that the written agree¬ 
ments in evidence created a relationship in petitioner of 
mortgagor as alleged in the petitions and that by reason 
thereof petitioner has a depreciable interest as owner in 
the premises, then and in that event only, a fair allocation 
of the cost price of $1,525,000.00 is $750,000 to the building 
and improvements and $775,000 to land and other assets; 
that this is without prejudice to the effect to be given agree¬ 
ments and acts, a part of or contemporaneous with or sub¬ 
sequent to the acquisition of the property under the option 
to purchase from the stockholders of the former City Na¬ 
tional Bank Building Company. That the building had an 
expected life of 33 1/3 years from June 1, 1925. 

H. A. MII1ILLS 

Counsel for Petitioner. 

ROBERT II. JACKSON 
Assistant General Counsel 
for the Bureau of Internal 
Revenue GWR 


! 


i 
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232 


! Endorsed: United States Board of Tax Appeals 

Filed Feb 1—1937 | 

i 

i 

United States Board of Tax Appeals 

Docket Nos, 75104, 76141 | 

City National Bank Building Company, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Praecipe for Record j 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare, transmit and deliver to tl^e Clerk 
of the United States Court of Appeals for the Disjtrict of 
Columbia, copies duly certified as correct of the fallowing 
documents and records in the above-entitled cause jin con¬ 
nection with the petition for review by the said United 
States Court of Appeals for the District of Columbia, here¬ 
tofore filed by the petitioner in the above cause. 

1. Docket entries of the proceedings before the Board. 

2. Pleadings before the Board, j 

(a) Petitions, including annexed copy of deficiency 

letter, (original and amended petitions), j 

(b) Answers, original and amended, of the Respon¬ 
dent. | 

3. Opinion and decision of the Board. I 

4. Petition for review, together with proof of service of 

notice of filing petition for review and of service of £ copy 
of petition for review. j 

5. Statement of the evidence as settled and allowed, in¬ 
cluding copies of petitioner’s exhibits Nos. 2-8 inclusive 

and No. 10, and copy of a stipulation entered into 
233 between the petitioner and respondent. 

6. All motions. 

7. This praecipe. 

H. A. MIHILLS | 

917 Munsey Bldg., j 

Washington, D. C. i 

F. S. GAINES 

1404-1412 Citv National Bank 

Bldg., | 

Omaha, Nebr. 

Counsel for the Petitioner 
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234 United States Board of Tax Appeals 

'Washington 
Docket No. 75104, 76141 

City National Bank Building Company, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Certificate . 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 233, in¬ 
clusive, contain and are a true copy of the transcript of 
record, papers, and proceedings on file and of record in my 
office as called for by the Praecipe in the appeal (or ap¬ 
peals) as above numbered and entitled. 

In testimony whereof, I hereunto set mv hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 12th day of 
February, 1937. 

B. I). GAMBLE 

(Seal) Clerk , United States Board of 

Tax Appeals. 

235 Filed Sept. 28, 1936 

U. S. Board of Tax Appeals 

United States Court of Appeals for the District of 

Columbia 

April Term, 1936 

Original No. 2672 

Nos. 75,104 and 76,141 

City National Bank Building Co. Petitioner , 


vs. 

Commissioner of Internal Revenue. 

On consideration of the petition for extension of time to 
file the record in the above-entitled cause, It is ordered by 




I 

I 

i 
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l 

the Court that the time be and it is hereby extended to and 
including October 1, 1936. j 

Per Mr. Chief Justice Martin August 24, 1936 

(Seal) 

A true copy, j 

Test: (s) MONCURE BURKE 

Clerk, of the United States Court of Appeals 
for the District of Columbia | 

" 4 i 

Bv: (s) C. NEWELL ATKINSON | 
Assistant Clerk j 

i 

Now, Feb. 16, 1937, the foregoing is certified frbm the 
record as a true copy. j 

B. D. GAMBLE j 

(Seal) Clerk, U. S. Board of Tax 

Appeals. | 

236 United States Board of Tax Appeals 

i 

Docket No. 75104 j 

Docket No. 76141 

l 

City National Bank Building, Petitioner, ! 

l 

vs. j 

i 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time i 

i 

On motion of counsel for the petitioner, it is j 

ORDERED: That the time for preparation of thO evi¬ 
dence and transmission and delivery of the record sur peti¬ 
tion for review of the above entitled proceeding by the 
United States Court of Appeals for the District of Colum¬ 
bia, be and it is hereby extended to December 1, 1936. j 

(Signed) EUGENE BLACK 
Member. j 

Dated: Wash. D. C., i 

Sept. 28, 1936. 


i 

I 
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Now, Feb. 16,1937, the foregoing is certified from the rec¬ 
ord as a true copv. 

B. D. GAMBLE 

(Seal) I Clerk, U. S. Board of Tax 

Appeals. 

237 United States Board of Tax Appeals 

Docket Nos. 75104, 76141 

City National Bank Building, Petitioner , 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Eldar ping Time 

On motion of counsel for the petitioner, it is 
ORDERED: That the time for preparation of the evi¬ 
dence and transmission and delivery of the record sar peti¬ 
tion for review of the above entitled proceeding by the 
United States Court of Appeals for the District of Colum¬ 
bia, be and it is hereby extended to January 2, 1937. 

(Signed) EUGENE BLACK 

Member. 

Dated: Wash. D. C., 

Nov. 30,1936. 

3 

Now, Feb. 16, 1937, the foregoing is certified from the 
record as a true copy. 

B. D. GAMBLE 

(Seal) Clerk, U. S. Board of Tax 

A ppeals. 

238 United States Board of Tax Appeals 

Washington. 

Docket Nos. 75104-76141 

City National Bank Building Company, Petitioner , 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time 

On motion of counsel for the petitioner, it is 
ORDERED: That the time for preparation of the evi¬ 
dence and transmission and delivery of the record sur peti- 





j 

! 

i 

i 
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I 

tion for review of the above entitled proceeding by the 
United States Court of Appeals for the District of Colum¬ 
bia, be and it is hereby extended to February 2, 1937. 

(Signed) EUGENE BLA(?K 
Member. j 

Dated: Dec. 30, 1936. j 

j 

Now, Feb. 16,1937, the foregoing is certified from the rec¬ 
ord as a true copy. 

B. D. GAMBLE ! 

(Seal) Cleric , U. S. Board of Tgx 

Appeals. | 

239 United States Board of Tax Appeals 

Docket Nos. 75104 and 76141 

i 

City National Bank Building Company, Petitioner, 

vs. j 

Commissioner of Internal Revenue, Respondent 

Order Enlarging Time . j 

For cause appearing of record, it is 

ORDERED: That the time for transmission and delivery 
of the record sur petition for review of the above entitled 
proceeding in the United States Court of Appeals fot the 
District of Columbia, be and it is hereby extended to March 
8 1937 

(Signed) EUGENE BLACK 
Member. 

Dated: Washington, D. C. 

Feb. 2, 1937. ! 

jd 

Now, Feb. 16, 1937, the foregoing is certified front the 
record as a true copy. ! 

B. D. GAMBLE j 

(Seal) Clerk , TJ. S . Board of Tad: 

Appeals . I 

Indorsed on Cover: No. 6914. City National Bank Build¬ 
ing Company, Petitioner, vs. Guy T. Helvering, Com¬ 
missioner of Internal Revenue United States Court of 
Appeals for the District of Columbia Filed Feb 17 1937 
Moncure Burke, Clerk 


i 
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Umteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA, i 


January Teem, 1937. 


No. 6914. 


City National Bank Building Company, Petitioner, 

v. 1 

I 

i 

Commissioner of Internal Revenue, Respondent. 


BRIEF ON BEHALF OF PETITIONER. 

i 

| 

-■—- 

i 

i 

! 

STATEMENT OF THE CASE. j 

| 

I 

This proceeding involves deficiencies in income taxes 
claimed by the Commissioner of Internal Revenue for 
the fiscal years 1929, 1930 and 1931. It comes before 
this Court by way of appeal from a decision of tide 
United States Board of Tax Appeals. The three pro¬ 
ceedings for the determination of the deficiencies foir 


i 
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the three respective years were consolidated for hear¬ 
ing and were heard at the same time. 

The petitioner is a corporation organized under the 
laws of the State of Delaware and with its principal 
office in Omaha, Nebraska. On June 1, 1925 the peti¬ 
tioner obtained the stock of the Citv National Bank 
Building Company, a Nebraska corporation, for a 
cash consideration of $940,000. The only assets of the 
City National Bank Building Company, a Nebraska 
corporation, consisted of an office building and site lo¬ 
cated in the City of Omaha against which there was an 
unpaid mortgage of $560,000. This mortgage was as¬ 
sumed by the petitioner and after title was taken to 
the property the City National Bank Building Com¬ 
pany (Nebraska) was dissolved. A commission of 
$25,000 was also paid in connection with the purchase 
thereby making a total cost of the property to this pe¬ 
titioner of the sum of $1,525,000. 

Coincident with the purchase of the property, as 

above described, and for the purpose of financing the 

deal the petitioner executed a deed to the Union Trust 

Company of Cleveland conveying the property and im- 

mediatelv leased the same from the Union Trust Com- 
* 

panv for a term of ninetv-nine vears renewable for- 
ever at an annual rental of $55,000 and with an exclu¬ 
sive option to purchase on any rent paying date for 
$1,050,000. The Union Trust Company executed a dec¬ 
laration Of trust and issued 1,000 shares of equitable 
ownership in the fee-simple title to the property. 
These shares of equitable ownership were then sold 
to the public and the petitioner received $930,000 from 
that source. The purchaser also issued $600,000 par 
value first mortgage leasehold sinking fund gold 

bonds secured by a first mortgage on the leasehold 








3 


estate held by the petitioner, which bonds were sold to 
the public and netted to the petitioner the sum of 
$540,000. 

Respondent has taken the position that th£ peti¬ 
tioner is not entitled to a deduction for depreciation 
on the City National Bank Building property and has 
allowed in lieu thereof for each of the years 1929,1930 
and 1931 as a deduction in computing net incokne an 
amount of $5,950, representing amortization allowance 
of 1% on leasehold improvements, the cost of which 
he calculated as being the difference between tho total 
cost of the property to the petitioner, $1,525,000, less 
the net proceeds of the sale of the land trust certifi¬ 
cates, $930,000. Accordingly and by reason of the dis¬ 
allowance of depreciation and the application ojf the 
method as claimed by the respondent, deficiencies in 
the petitioner’s income tax have been asserted as fol¬ 
lows: For the year 1929, $263.39, for the year 1930, 
$1267.83 and for the year 1931, $3517.41. The Board 
of Tax Appeals by its decision, with four dissents!, de¬ 
nied this petitioner’s appeal and denied petitioner’s 
prayer that the deficiency be disallowed. From that 
order this appeal was taken. 

j 

QUESTIONS PRESENTED. 

The questions involved in this appeal are, as fol¬ 
lows : | 

(a) The petitioner contends that the method used 
by the petitioner in financing the purchase of the 
property involved did not constitute a sale and that 
the conveyance to the Union Trust Co., Trustee, the 
execution of the lease, and the issuance and sale j of 
land trust certificates were but component parts of one 
transaction w’hereby funds were obtained through sale 
of redeemable equitable interests in realty and that it 


i 
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as the equitable owner of the property is entitled to 
an allowance covering depreciation on the building as 
a deduction in computing net income for the purpose of 
taxation; 

(b) In the alternative the petitioner contends 
that if its claim as owner is not allowed, then in any 
event the amortization allowance as computed annu¬ 
ally by the respondent in the amount of $5,950.00 rep¬ 
resenting 1 % of the leasehold improvements which 
cost petitioner $595,000, should be increased to spread 
such sum over the stipulated remaining life of the 
property of thirty-three and one-third years from 
June 1, 1925 instead of the ninety-nine year period of 
the lease. 

ERRORS RELIED UPON. 

The petitioner assigns as error the following acts 
and omissions of the United States Board of Tax Ap¬ 
peals : 

1. The Board erred in holding in the majority 
opinion, contrary to the minority opinion, that the 
method used by the petitioner in financing the pur¬ 
chase of its property constituted a sale. 

2. The Board erred in failing to hold that the 
method used by the petitioner in financing the pur¬ 
chase of its property, including the conveyance to the 
trustee, the execution of the lease, and the issuance 
and sale of land trust certificates were but component 
parts of one transaction whereby funds were obtained 
through sale of redeemable equitable interests in re¬ 
alty, thereby partaking of the nature of a real estate 
mortgage. 

3. The Board erred in failing to hold that, since 
under the terms of the indenture of lease, the peti¬ 
tioner is sustaining all losses due to wear, tear and 
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exhaustion of the building, which it occupies! under 
lease, and will continue to sustain such losses, it is en¬ 
titled to an annual allowance of $22,500 covering de¬ 
preciation on building as a deduction in computing 
net income, in accordance with the value of the build¬ 
ing and rate of depreciation as stipulated by the par¬ 
ties. j 

4. The Board erred in failing to hold, in the alterna¬ 
tive, that in any event, the amortization allowance as 
computed annually by respondent in the amount of 
$5,950, representing one per cent of leasehold improve¬ 
ments which cost petitioner $595,000, should be in¬ 
creased to spread such sum over the stipulated re¬ 
maining life of thirty-three and one-third years from 
June 1, 1925, instead of the ninety-nine year period of 
the lease, said amortization allowance being allowable 
over the period of the lease or the remaining liife of 
the building, whichever is shorter. 

5. The Board erred in failing to hold that the issu¬ 
ance of land trust certificates by petitioner constituted 
a mortgage upon its properties, and did not deprive 
petitioner of its rights to the allowance of deprecia¬ 
tion deductions upon its property investment. i 

6. The Board erred in failing to hold that neither 

the law nor the regulations limit depreciation to the 
holder of the legal title. j 

7. The Board erred in failing to hold that since the 

petitioner made the investment and still carries th£ in¬ 
vestment, it is entitled to all the economic benefit^ of 
the property and must bear the economic burdens, 
such as depreciation. i 

8. The Board erred in disregarding the evidence of 
record tending to show the intent of the parties toithe 
financing transaction, which shows that land trust cer- 
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tificates are classified the same as mortgage bonds 
under the State of Ohio tax laws and that the form of 
the transaction was intended to be and was the same 
as that of any other bank or corporate trustee under 
a mortgage indenture, namely, to obtain adequate se¬ 
curity and the most favorable terms for the protection 
of the investing public. 

9. The Board erred in failing to hold that the fact 
that the vendee at the time of the convevance agreed to 
reconvey the property upon repayment of the purchase 
price is presumptive evidence that a mortgage was in¬ 
tended, under Ohio law. 

10. The Board erred in failing to hold that peti¬ 
tioner is the substantial owner of the building which it 
uses in its business, as it has made provision for and 
expects to reacquire the leasehold title to the property 
over a period of years. 

11. The Board erred in failing to hold that the peti¬ 
tioner never intended to part with the substantial own¬ 
ership because: 

(a) It was only doing long term financing when 
it gave a deed to a trustee and immediatelv took 
back a lease with definite arrangements for repur¬ 
chase ; 

(b) It would not have sold the property for less 
than two-thirds of the property’s real value at the 
time of the transaction, as indicated bv its cash 
purchase a few days earlier; 

(c) It anticipated and still anticipates the reac¬ 
quisition of the legal title by purchase of land 
trust certificates out of its earnings. 

12. The Board erred in failing to hold that when pe¬ 
titioner wanted to raise monev to defrav immediate 
obligations on purchase of its property it was willing 
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to encumber its real estate and improvements 1 as se¬ 
curity for the sum borrowed, and was willing tp make 
payment in the nature of interest on the sum bor¬ 
rowed; and that it retained the uninterrupted use and 
enjoyment of the property pledged to secure thp loan; 
that it must bear all the economic burdens of aij abso¬ 
lute owner and should therefore have the ecbnomic 
benefits. 

13. The Board erred in failing to hold, in conform¬ 
ity with the minority opinion, that petitioner is en¬ 
titled to the deduction for depreciation which it 
claimed and should be disallowed the deduction for 
amortization of leasehold which it claimed on its in¬ 
come tax return and which deduction was allowed by 
the Commissioner. 

14. The Board erred in holding and deciding that 

the petitioner is liable for any deficiencies in income 
taxes for the calendar years 1929, 1930 and 1931 by 
reason of the aforesaid erroneous holdings, and par¬ 
ticularly in holding and deciding that the petitioner, 
City National Bank Building Company, is liable for 
deficencies in income taxes for the calendar years 1929, 
1930 and 1931 in the respective amounts of $263.39, 
$1,267.83 and $3,517.41. j 

THE FACTS. j 

The facts in this case to be discussed herein are con¬ 
tained for the most part in the Findings of Fact of the 
Board of Tax Appeals appearing on pages 39 to 42, 
inch, of the record and are, as follows: 

“Rufus E. Lee, president of Rufus E. Lee &|Co., 
investment bankers of Omaha, Nebraska, njade 
some inquiry in 1925 on behalf of himself jand 
Otis & Co., investment bankers of Cleveland, Ohio, 
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in regard to the investment possibilities of a build¬ 
ing in Omaha, Nebraska. He learned that the 
City National Bank Building of that city could be 
acquired for $1,500,000. 

The building was 16 stories high, with a base¬ 
ment. The first floor and part of the second floor 
were occupied by stores and a theatre entrance. 
The rest of the building was used for office space. 
The land and building were owned by City Na¬ 
tional Bank Building Co., a Nebraska corporation 
(hereinafter called the Nebraska corporation). 
The property was encumbered by a mortgage in 
the amount of $560,000. 

Lee and Otis & Co., after investigation, were 
satisfied with the price. Lee obtained an option to 
purchase the stock of the Nebraska corporation 
for $940,000. 

He and Otis & Co. then organized the petitioner 
under the laws of Delaware. Its authorized capi¬ 
tal stock (2,000 shares each of $1 par value) was 
subscribed for bv Lee and Otis & Co. Each took 
one half of the stock and paid for it at par in cash. 
They had previously decided to finance the trans¬ 
action by the sale of land trust certificates and 
bonds, and had agreed upon all details. Land 
trust certificates were chosen because of the popu¬ 
larity of such form of investment in Ohio, where 
Otis & Co. was located, and because thev were not 
limited as to time of redemption. (Italics ours.) 

Lee assigned his option to the petitioner. The 
petitioner purchased the stock, liquidated the Ne¬ 
braska corporation, and thus acquired the fee title 
to the property. The petitioner paid off the mort¬ 
gage. It also paid a commission of $25,000 to Lee. 

It next conveyed the property in fee to the 
Union Trust Co. of Cleveland, Ohio, by a war- 
rantv deed. 

Thereupon, it leased the property from the 
Union Trust Co. for a term of 99 years, renewable 
forever, at an annual rental, with an exclusive op- 
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tion to purchase at any rent-paying date for $1,- 
050,000. The lease was dated June 1, 1925. 

The Union Trust Co. executed a declaration of 
trust and issued 1,000 shares of equitable owner¬ 
ship in the fee simple title to the property., Otis 
& Co. sold the certificates to the public and the pe¬ 
titioner received $930,000 from that source, j 

Otis & Co. also purchased and sold to the public 
an issue of $600,000 par value 6% percent, first 
mortgage leasehold sinking fund gold bonds of 
the petitioner, secured by a first mortgage on the 
leasehold estate held by the petitioner. The bonds 
were dated June 1, 1925, and were due June 1, 
1940. There was provision for a sinking fund of 
$58,000 per year, to be used to pay interest and 
retire bonds before maturity. Otis & Co. paid 
$540,000 to the petitioner for the bonds. | 

The petitioner took possession of the building 
under the lease and paid the annual rental to the 
Union Trust Co. and the successor trustee. The 
trustee retained a commission and distributed 
$55,000 annually to the holders of the land trust 
certificates. 

The deed from the petitioner to the trustee, the 
lease, the declaration of trust, and the first mort¬ 
gage trust deed were all recorded at the same time 
on June 1,1925. I 

The lease stated that the Trust Co. was trustee 
for those who might be or become the owners 1 ; of 
land trust certificates. It provided for 4 a yeairly 
rental of Fifty-five Thousand Dollars ($55,000) 
for each of the years of said term and any re¬ 
newal thereof’ and for payment by the lessee of 
an annual commission to the trustee. The lessee 
was to pay all taxes, assessments, repairs, and in¬ 
surance. In case of loss by casualty, the lessee 
was to pay for the restoration or replacement jof 
the buildings after applying the proceeds of in¬ 
surance. The lessee, while not in default ajid 
upon giving proper security, could remove ai^d 
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replace the building by paying all costs of the new 
building in excess of the salvage on the old build¬ 
ing. There was a provision for approval of the 
plans by the trustee. All buildings and improve¬ 
ments were to become a part of the realty. Where 
the lessor was not at fault, the lessee was to pay 
all costs of litigation. In case of default the les¬ 
sor had the right to declare the term of the lease 
ended, to reenter the premises, buildings, and im¬ 
provements and ‘again to repossess and enjoy as 
in the lessor’s first and former estate, free of anv 
right or claim on the part of the lessee’ and the 
lessee was to ‘surrender said premises together 
with the buildings, improvements and fixtures 
then thereon’. The lessor was to have a first lien 
on the leasehold estate and all rights thereunder 
for amounts due under the lease. The lessee was 
given the right to mortgage its estate when not in 
default. 

The agreement and declaration of trust between 
the trustee and the holders of land trust certifi¬ 
cates of equitable ownership in the real estate de¬ 
clares that the trustee holds the title to the prem¬ 
ises for the benefit of the holders of certificates of 
equitable ownership issued under the agreement. 
It briefly describes the lease and the payments to 
be made by the lessee. Article II states that ‘The 
equitable ownership and beneficial interest in the 
Trust Estate is divided into One Thousand indi¬ 
visible equal shares’ represented by certificates 
known as ‘Land Trust Certificates’. The trustee 
is to pay quarterly to the certificate holders their 
pro rata share of the net proceeds of the rental. 
The agreement also provides that no beneficiary 
shall have as such any legal title to the trust prop¬ 
erty but his interest shall be equitable only and 
shall not entitle him to partition during the con¬ 
tinuance of the trust. The trustee is not to be per¬ 
sonally liable. The trustee is to have the exclu- 
•» 

sive right to manage and control the trust estate. 




11 


i 

l 


The compensation of the trustees for the first 
year and for each year thereafter is fixed hut if it 
is required to perform extraordinary services, it 
is to be paid extra therefor by the lessee. 

The first mortgage trust deed from the peti¬ 
tioner to the trustee for the bondholders jsecured 
by the leasehold describes the security for the 
mortgage as ‘all the right, title, and interest 
which the Company (the petitioner) has or may 
hereafter acquire’ in the property whether; by vir¬ 
tue of the lease or otherwise. 

The Commissioner, in determining the deficien¬ 
cies, lias not allowed the petitioner any deduction 
representing depreciation of the building. The 
petitioner on its return for 1929 claimed a deduc¬ 
tion of $5,950 representing amortization I of the 
cost of its leasehold at the rate of 1 percent. The 
Commissioner, in determining the deficiency for 
each year, allowed a deduction of $5,950. The pe¬ 
titioner claimed and was allowed for each year a 
deduction of $55,000 for rent. 

The parties have stipulated: 

If it should be judicially, finally determined in 
these proceedings that the petitioner’s title] or in¬ 
terest in the subject property is not that of a les¬ 
see as alleged in the deficiency notice and/or that 
the written agreements in evidence created a re¬ 
lationship in petitioner of mortgagor as alleged in 
the petitions and that by reason thereof petitioner 
has a depreciable interest as owner in the [prem¬ 
ises, then and in that event only, a fair allocation 
of the cost price of $1,525,000.00 is $750,000 to the 
building and improvements and $775,000 to land 
and other assets; that this is without prejudice to 
the effect ^o be given agreements and acts, a part 
of or contemporaneous with or subsequent fo the 
acquisition of the property under the option to 
purchase from the stockholders of the former City 
National Bank Building Company. The building 

i 

i 

I 
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had an expected life of 33-1/3 years from June 1, 
1925”. 

Testimony of Mr. Rufus E. Lee, president of the pe¬ 
titioner corporation, not referred to in the Findings 
of Fact above quoted but which is material to the is¬ 
sues involved, is in part as follows: 

‘*1 had not previously dealt, as an investment 

banker, in land trust certificates. Out our way 

there had not been anv land trust certificates of- 

* 

fered for sale, and it was really a new form of 
financing to me. After it was explained to me, the 
general plan, it appeared to be a very good way of 
financing because it left quite a portion of the in¬ 
vestment running over a period to suit our own 
convenience. In other words, the larger portion 
of this investment could be retired at any time 
that we saw fit, or could be left and carried along 
for a longer period. These land trust certificates 
were not measured as to time similar to a bond is¬ 
sue, or a mortgage bond. Otis & Company told 
me at the time that the reason for suggesting this 
form of financing was that there was quite a de¬ 
mand in the State of Ohio at this moment for this 
form of securities due to the fact that where 
holders of bonds turned in for tax purposes, these 
bonds, the tax was quite heavy, whereas on these 
land trust certificates there was no tax in the 
State of Ohio, and that is where most of these 
certificates were placed”. (R., P. 59.) 

And again, 

44 1 would not have sold the property, which was 
conveyed by deed to the Union Trust Co. as trus¬ 
tee on June 1, 1925, for $930,000.00, for we had al¬ 
ready agreed to pay $1,500,000.00. We had to 
provide the $1,500,0*00.00 for retirement so that 
we could not sell for $1,000,000.00 something that 

l 
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cost us $1,500,000.00, but it was our particular 
mode of financing that required us to give tech¬ 
nically a deed to the property, but retaining at the 
same time the right to take back the certificate any 
time that we wanted to. In addition to | the pro¬ 
ceeds from sale of the land trust certificates we re¬ 
ceived $540,000.00 as proceeds of the total issue of 
$600,000.00 leasehold mortgage bonds. The bal¬ 
ance of the $1,500,000.00 was made up by the 
stockholders of the petitioner. 

In saying that the balance was made ujp by the 
stockholders, I meant that it took some njore cash 
than the proceeds on the bond and the certificate 
to make the full one and a half million dollars. A 
commission of $25,000.00 was paid on the sale, so 
$1,525,000.00 had to be paid. The combined pro¬ 
ceeds of $930,000.00 and $540,000.00 was $1,470, 
000 . 00 . The difference between that andj $1,525,- 
000.00 was what the stockholders put up.i Otis & 
Company put up 50% of it and I put up the other 
50%. The City National Bank Building Com¬ 
pany, the Nebraska corporation, received! the full 
$1,500,000.00 in cash”. ! 

I 

The instruments referred to in the Findings! of Fact 
by the Board of Tax Appeals are, to-wit: Exhibit 4, 
Lease from the Union Trust Co. to the City National 
Bank Building Co. (R., pp. 81 to 127, inch) Exhibit 
5, Agreement and Declaration of Trust between the 
Union Trust Co., Cleveland, Ohio, and the o\|ners of 
the Land Trust Certificates appearing on pages 127 
to 144, inch Exhibit 6 , First Mortgage Trust Deed 
from the Citv National Bank Building Co. to the Cleve- 
land Trust Company, Trustee, securing the issue of 
$600,000.00 6 V 2 per cent First Mortgage Leasehold 
Sinking Fund Gold Bonds, appearing in the Record on 
pages 164 to 193, incl. Exhibit 7, a photostatic copy of 
a Land Trust Certificate appearing in the Reqord on 
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page 195. Exhibit 8, a photostatic copy of one of the 
6M> per cent First Mortgage Leasehold Bonds appear¬ 
ing on Pages 199 to 202, inch Exhibits not discussed 
or referred to in the Findings of Fact of the Board of 
Tax Appeals are the copies of pages from the journal 
of the City Rational Bank Building Co. appearing as 
Exnibit 10, Pages 203 to 207, inch, and minutes of the 
adjourned meeting of the Board of Directors of the 
City National Bank Building Co. appearing on Pages 
67 to 71, inch of the Record wherein the Board of Di¬ 
rectors of the petitioner corporation accepted the as¬ 
signment of the option to purchase the stock of the 
City National Bank Building Co., a Nebraska corpo¬ 
ration, and authorized the financing of the transaction 
through the medium of sale of Land Trust Certificates 
and 6M> per cent First Mortgage Leasehold Bonds. 
There also appears on Pages 71 to 76, inch, Exhibit 2, 
being the minutes of the special meeting of the Board 
of Directors of the petitioner corporation wherein the 
report of the officers showing the action taken pursuant 
to the prior meeting of the Board was approved and 
there appears also in the minutes of this meeting a 
copy of the release of the mortgage from the North¬ 
western Mutual Life Ins. Co., same being the mortgage 
on the premises in controversy prior to its acquisition 
by the petitioner corporation. The facts as above 
stated are not in dispute and the questions involved 
herein are as to the conclusions to be drawn from 
these facts and the effect thereof. 
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ARGUMENT OF THE LAW. 

PART I. 

The issue here in controversy is covered by| Section 
23 (k) of the Revenue Act of 1928 relating tp deduc¬ 
tions allowable in computing net income, and reading 
as follows: ! \ 

“Depreciation —A reasonable allowance for the 
exhaustion, wear and tear of property used in the 
trade or business, including a reasonably allow¬ 
ance for obsolescence. In the case of property 
held by one person for life with remainder to 
another person, the deduction shall be computed 
as if the life tenant were the absolute owner of the 
property and shall be allowed to the life tenant. 
In the case of property held in trust the allowable 
deduction shall be apportioned between j the in¬ 
come beneficiaries and the trustee in accordance 
with the pertinent provisions of the instrument 
creating the trust, or, in the absence of sucji provi¬ 
sions, on the basis of the trust income allocable to 
each’\ 

* 

It will immediately be noted that this provision of 
the statute does not limit the deduction for deprecia¬ 
tion to the holder of the legal title but it does jrequire 
the use of the property in the trade or business of the 
taxpayer seeking the allowable deduction. In other 
words, this statute does not confine the right! of the 
depreciation to the owner of the fee. See Cbgar v. 
Commissioner of Internal Revenue , 44 Fed. (2d) 554, 
6 CCA 6. In this case appears the following: | 

“True, the title to the hotel upon its corripletion 
vested lawfullv in Bradford but this affected 
neither the ownership of the Emerys to the en¬ 
hanced leasehold nor their right to exhaustion or 
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depreciation thereon. The statute does not con¬ 
fine this right to the owner of the fee. As stated 
in Gladding Dry Goods Co., 2 B. T. A. 336, 338, 
‘the important question is not, in whom vests the 
fee or when it vested, but who made the investment 
of the capital which is to be recovered over the pe¬ 
riod of the exhaustion of the property. The one 
who made the investment is entitled to its re¬ 
turn’ 

There is of course no doubt in the instant case that 
the petitioner corporation did make a capital invest¬ 
ment and that it did operate the building involved in 
the course of its business. Apparently the opinion of 
the majority of the Board in deciding this case seems 
to be based partially, if not entirely, upon the proposi¬ 
tion that since the petitioner did not hold the legal title 
to the premises in question it could not properly claim 
deduction for depreciation. This question would seem 
to be disposed of by the statute itself and the interpre¬ 
tation thereof as above cited. The fundamental and 
primary question to be determined in deciding whether 
or not the petitioner is entitled to depreciation under 
the statute, above cited, as claimed, would therefore 
appear to be not as to who held the legal title to the 
premises involved but rather what was the substance 
of the transaction between the petitioner corporation 
and the Union Trust Company, Trustee, the intention 
of the parties and the legal aspects thereof. There is 
of course no question in this case but that during the 
years 1929, 1930 and 1931 the legal title to the prem¬ 
ises was vested in the Union Trust Company of Cleve¬ 
land, Ohio, as Trustee for the land trust certificate- 
holders, having been conveyed by deed on June 1, 1925. 
It is equally certain that coincident with the making of 
this deed the Union Trust Company entered into a 
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lease with the petitioner corporation for a period of 
ninety-nine years and renewable forever with an ex¬ 
clusive option to repurchase. It further clearly ap¬ 
pears and without contradiction that the transaction as 
described was consummated for the sole putpose of 
financing a purchase of the premises by the petitioner 
corporation. This purchase contemplated the payment 
of the sum of $940,000 and the assumption of a mort¬ 
gage in the amount of $560,000. The reasons for 
adopting the method of financing which theyi did, as 
stated bv Mr. Lee, were as follows: 

j 

“I had not previously dealt, as an investment 
banker, in land trust certificates. Out qur way 
there had not been any land trust certificates of¬ 
fered for sale, and it was really a new form of 
financing to me. After it was explained to me, 
the general plan, it appeared to be a veiry good 
way of financing because it left quite a portion of 
the investment running over a period to suit our 
own convenience. In other words, the larger por¬ 
tion of this investment could be retired at anv time 

I •> 

that we saw fit, or could be left and carried along 
for a longer period. These land trust certificates 
were not measured as to time similar to ja bond 
issue, or a mortgage bond. Otis & Company told 
me at the time that the reason for suggesting this 
form of financing was that there was quitq a de¬ 
mand in the State of Ohio at this moment for this 
form of securities due to the fact that j where 
holders of bonds turned in for tax purpose^, these 
bonds, the tax was quite heavy, whereas on these 
land trust certificates there was no tax in the 
State of Ohio, and that is where most of tlidse cer¬ 
tificates were placed”. (R. p. 59.) 

j 

The purpose then, as disclosed by the testimony, of 
deeding the property to the Union Trust Co. of Cleve- 


i 
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land and taking back the ninety-nine year lease, with 
the option to repurchase was solely and entirely to fi¬ 
nance the transaction and, as stated by Mr. Lee and 
the reasons expressed, it seemed better to finance the 
deal with land trust certificates than through the cus¬ 
tomary issue of bonds. 

In the case of Peugli v. Davis, 96 U. S. 332, 24 L. Ed. 
775, the court held: 

“A court of equity will treat a deed absolute 
in form as a mortgage when it is executed as se¬ 
curity for a loan of money and evidence, written 
or oral, tending to show this is admissible”. 

The transactions in this case were all made on the 
same date, to-wit: June 1, 1925, that is, the deed from 
the City National Bank Building Co. to the Union 
Trust Co., Trustee, the lease from Union Trust Co., 
Trustee, to the City National Bank Building Co., the 
declaration of trust, and the first mortgage trust deed. 
Thev were all recorded at the same time and on the 
same date. There were other factors, also, in connec¬ 
tion with this transaction which are of material im¬ 
portance. It will be remembered that the purchase 
price to be paid by the petitioner corporation to the 
Citv National Bank Building Co. of Nebraska for the 

* c* 

property involved was $1,500,000. In addition to that 
there was a commission of $25,000. The net proceeds 
received from the sale of the land trust certificates 
were $930,000, and from the sale of the first mortgage 
leasehold bonds $540,000. Accordingly, the difference 
between the $1,525,000 and the proceeds from the sale 
of securities, namely: $1,470,000, was paid in cash by 
the petitioner corporation. If the transaction between 
the petitioner corporation and the Union Trust Com¬ 
pany of Cleveland is to be construed as a sale, then 
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the petitioner corporation was parting with property 
for which it had just paid $1,525,000 for $930,000, and 
such a sale would be grossly disproportionate. It 
should be noted that neither in its Findings of Fact nor 
in its opinion did the majority of the Board find that 
the intention of the petitioner corporation was tp effect 
a sale of its property. The opinion is silent' on the 
matter of intention and it would seem that this is one 
of the most important factors in the case. The finding 
of the Board is that a sale was effected and this of 
course is a legal conclusion based upon the undisputed 
evidence in the case. Thus it would seem that the en- 

i 

tire inquiry is a matter of the application of the law. 

Under the rule applied in the case of Peugh v. Davis, 
96 U. S. 332, 24 L. Ed. 775, there can be no doubt that 
the deed from the petitioner to the Union Trust Com¬ 
pany though absolute in form should be construed as 
a mortgage. There is no question but that it was is¬ 
sued as security for a loan and the intentions bf the 
parties was not that a sale be made but that the deed 
be security for a loan. ! 

v i 

This precise question has already been passed upon 
by the Circuit Court of Appeals of the Sixth Circuit 
in the case of Commissioner of Internal Revenue^ v. H. 
F. Neighbors Realty Co., 81 Fed. (2d) 173, and it 
would seem that no more clearer presentation or Argu¬ 
ment of the questions involved could be made than ap¬ 
pears in the opinion in this case. In the cited ca^e the 
taxpayer, an Ohio corporation, applied for a loan to 
refund certain amounts and other obligations about to 
mature. Later, the president of the corporation con¬ 
sulted an attorney who told him of the land certificate 
plan which would enable the taxpayer to borrow 
money without amortization except at its option.! Ul¬ 
timately the taxpayer deeded to the Guardian Trust 
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Company as trustee six parcels of real estate and the 
trust company contemporaneously executed a lease 
upon the property to the taxpayer for ninety-nine 
years renewable forever, issued land trust certificates, 
each representing a one-thousandth of the undivided 
interest in the real estate covered bv the trust deed and 
delivered the certificates to the taxpayer. Also, the 
trust company executed a declaration of trust reciting 
that it held the title to the real estate in trust for the 
owners of the land certificates and that the holder of 
each certificate was entitled to receive $55.00 per year 
as income upon the certificate. The taxpayer then in 
pursuance of a previous arrangement sold the certifi¬ 
cates to Otis & Co. who in turn sold them to the public. 
With the money so received the taxpayer paid off ex¬ 
isting mortgages and entered the balance upon its 
books as a loan. The lease from the Guardian Trust 
Company to the taxpayer provided for a fixed rental of 
$55,000 per year, equivalent to 5VL> per cent upon the 
total certificates issue. This rental might never be in¬ 
creased, but was subject to being reduced by the exer¬ 
cise of an option contained in the lease permitting the 
purchase of all certificates after the expiration of ten 
years from date of issue at the rate of $1,000 for each 
certificate and an additional sum ranging from $50 to 
$25 depending upon the time the certificate was pur¬ 
chased. Upon the purchase of certificates, the rental 
of the property was to be reduced $55 per year for 
each certificate purchased. After ten years the tax¬ 
payer also had the option of purchasing each of the six 
parcels of real estate for prices scheduled in the lease. 
In the event of the purchase of a portion of the leased 
premises under this option, the trustee was required to 
use the purchase price to buy in certificates. The tax- 
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payer also had an additional option to purchase the 
premises at the redemption price of all outstanding 
certificates, and if at any time certificates were pur¬ 
chased not only was the rental to he reduced by the 
sum of $55 annually for each certificate, but the op¬ 
tion price of the whole property was likewise Reduced 
by the redemption value of the purchased certificates. 
In addition to the six parcels of real estate coyered by 
the trust deed, declaration of trust, and lease, the tax¬ 
payer at the time owned still another parcel qf prop¬ 
erty and the lease recited that ownership of tips prop¬ 
erty and other financial resources of the taxpayer, had 
been a substantial inducement to the trustee tq accept 
the trust, and obligated the taxpayer not to sell such 
property for less than $250,000 with the provisb that if 
it did sell, the entire proceeds of sale must be rein¬ 
vested in Cleveland real estate, or in land trust cer- 

tificates issued by the trustee. Under these bircum- 

* 

stances the Commissioner asserted the deficiencies re- 

i 

viewed in the case on the ground that while the trans¬ 
fer by the taxpayer of its property to the trustee was 
a nontaxable transaction, being a mere transfer of 
property to a trustee, with the taxpayer continuing as 
the equitable owner of the property subject | to the 
trust, nevertheless the subsequent sale of the land trust 
certificates was a taxable transaction, the basis for de¬ 
termining gain being the depreciated cost of the prop¬ 
erty. This view was rejected by the Board of Tax Ap¬ 
peals, which concluded from all the facts and circum¬ 
stances that the parties did not intend to effect a sale 
of property but a mortgage thereon, and that the tax¬ 
payer was not taxable in either year upon any portion 
of the amount it had received. This view was upheld 
by the Circuit Court of Appeals and in its opinion ap¬ 
pear the following excerpts: 


i 
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“Insofar as the decision of the Board is based 
upon a finding of fact as to what w’as the original 
intention of the parties, its decision may not be 
here questioned. Insofar as the decision involves 
the application of legal principles to the facts 
found, we are in accord with its conclusions. It 
has long been established doctrine that a court of 
equity will treat a deed absolute in form as a mort¬ 
gage when it is executed as security for a loan. 
In such case the court looks beyond the terms of 
the instrument to the real transaction, and when 
that is shown to be one of securitv and not of sale, 
it will give effect to the actual contract of the par¬ 
ties. Peugh v. Davis, 96 U. S. 332, 24 L. Ed. 775. 
While the doctrine that a court will look through 
form to substance to ascertain the essential na¬ 
ture of a transaction undoubtedlv had its origin 
in equity, it is not confined to equitable causes. 
Eisner v. Maeomber, 252 U. S. 189, 40 S. Ct. 189, 
64 L. Ed. 521, 9 A. L. R. 1570; United States v. 
Phellis, 257 U. S. 156, 42 S. Ct. 63, 66 L. Ed. 180; 
Weiss v. Stearn, 265 U. S. 242, 44 S. Ct. 490, 68 
L. Ed. 1001, 33 A. L. R. 520. As was said by this 
court in Board v. Commissioner of Internal Rev¬ 
enue, 51 F. (2d) 73, 75, ‘Tax laws should be ap¬ 
plied, as equitable principles are applied, with re¬ 
gard to substance rather than to form’. Nor was 
the Board confined in its consideration of the na¬ 
ture of the transaction to an inspection alone of 
the written instruments by which it was consum¬ 
mated. Russell v. Southard, et al, 12 How. 139, 13 
L. Ed. 927. Extraneous evidence was admissible 
to inform it of the material facts bearing upon it. 

The more common criteria which indicate a bor¬ 
rowing and lending rather than purchase and sale, 
are inadequacy of consideration, provisions for 
redemption or reconveyance, continued possession 
and management of the property by the trans¬ 
ferer, payment by him of taxes and assessments, 
and his receipt and use of the rents and profits of 


the property. These are all present in thd trans¬ 
action here involved to support the Boards con¬ 
clusions. It is, however, urged that the absence 
of any promise to repay, the lack of express per¬ 
sonal obligation, and definite maturity dates, 
point to the transaction as a sale. The absence 
of such indicia has never been considered, how¬ 
ever, a bar to the holding of a conveyance though 
absolute in form, security for a loan. While the 
existence or nonexistence of a debt has sondetimes 
been pointed to as one of the factors determining 
the nature of a transaction, it is not conclusive. 
But even if so, we think the lease not wholly lack¬ 
ing in provisions indicating the existence! of an 
obligation, however, wanting in definiteness they 
may be. The taxpayer obligated itself toj main¬ 
tain its financial position to reasonably insure the 
redemption of certificates. It undertook not to 
sell its remaining property for less than $2p0,000, 
and agreed that if it did sell for that sum or more 
to reinvest the proceeds in property of! equal 
value, or pay the money to the trustee for the re¬ 
demption of certificates. While there is lacking 
that certainty to the taxpayer’s obligation to sup¬ 
port an action to compel redemption, yet it seems 
clear enough that some obligation on its phrt ex¬ 
isted when the point to be determined is whether 
the transaction was a loan or a sale. Debts [which 
never become due are not unknown in the financ¬ 
ing of governments and large private corpora¬ 
tions. It may well be in this case that the trustee 
and certificate holders were satisfied with a perm¬ 
anent investment at a substantial interest rate, 
and sufficiently assured of the ultimate return of 
principal by the expectation that sound business 
judgment must compel redemption of property 
worth $2,000,000 from a funded debt of haljf that 
sum, or a refunding of libations when interest 
rates should substantially fall”. 
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The analog}’ between the facts in the Neighbors case 
and the instant case is rather startling. The same firm 
of investment bankers handled petitioner’s transac¬ 
tion in both cases and in each, simultaneous steps were 
taken to conclude the transaction in accord with the 
prearranged agreement between the petitioner and 
Otis & Company which company purchased the land 
trust certificates. In both cases the president of the 
petitioner corporation testified that the intention was 
to obtain a loan and the particular plan of financing 
was adopted in each case because of certain advantages 
which it had over the ordinary loan transaction. In 
each case the petitioner continued in possession and 
management of the property, paid the taxes and as¬ 
sessments and was responsible for the maintenance 
and repair of the property. Even the amount of the 
land trust certificates issued and the interest rate were 
precisely the same. Certainly it would seem that the 
reasons upon which the decision rested in the Neigh¬ 
bors case are equally applicable here. 

Other persuasive reasons appear why depreciation 
on the building should be allowed the petitioner herein. 
It was conceded by the majority of the Board that 
the holder of the legal title to the property in question 
and the nominal lessor, the Union Trust Company, 
and the land trust certificate-holders would not be en¬ 
titled to any Reduction for depreciation and obsoles¬ 
cense. (R., p. 45) And cases are cited in support of 
that conclusion. Who then is entitled to the deduction 
for depreciation? It must be conceded that there is 
a limitation on the life of the property so far as its use 
commercially is concerned and, also, that depreciation 
does oceur. If the property wears out or becomes obso¬ 
lete, it will be necessary for the petitioner corporation 



in this case to either replace the same or lose jits cap¬ 
ital investment. Certainly then as a matter of equity, 
depreciation should be allowed to this petitioner, and 
it is also respectfully urged that such an allowance is 
clearly within the provisions of the statute. Thi^ issue, 
however, is merely collateral because it again reverts 
back to the main proposition that there was no! actual 
sale of the premises. I 

Reduced to its simplest form the transactions at 
issue herein are these: The officers of the petitioner 
corporation desired to purchase the City National 
Bank Building. In order to obtain funds for this pur¬ 
chase and to finance same it was determined that the 
corporation issue a deed to the property at th<i same 
time taking back a ninetv-nine vear lease renewable 
forever with an exclusive option to purchase the prop¬ 
erty and it obtained an additional loan secured by 

• • • i ~ 

leasehold bonds. It was not the intention of tljie offi¬ 
cers to make a sale of the property or divest the cor¬ 
poration of ownership and it was their intention iat the 
time to ultimately pay off the loan secured by the deed 
and take back the title to the property. The sole pur¬ 
pose and reason for the method thus used was fqr con¬ 
venience and to facilitate the sale of the securities. If 
the petitioner corporation when it purchased the I prop¬ 
erty herein involved had borrowed the sums necessarv 
to finance the purchase and pay off the existing incum¬ 
brance and had executed mortgages to secure the pay¬ 
ment of the loans thus made, there would be no j ques¬ 
tion raised as to the right of the petitioner to deduct 
from its return a reasonable allowance for the exhaus¬ 
tion, wear and tear of the property including a rea¬ 
sonable allowance for obsolescence. The form of the 
two transactions is manifestly different but the! sub- 
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stance is precisely the same and the purpose in each 
transaction was identical. It is, therefore, respectfully 
urged that substance and not form should control. 

In the case of Peugh v. Davis , 96 U. S’. 332, 24 L. 
Ed. 775, previously cited, it was said: 

“A court looks bevond the terms of the instru- 

* 

ment and to the real transaction and when that is 
shown to be one of security and not of sale, it will 
give effect to the actual contract of the parties.” 


Again, 

In the case of Jlarryford v. Davis , 102 U. S. 235, 26 
L. Ed. 180, it was said: 


“What, then is the true construction of the con¬ 
tract ? The answer to this question is not to be 
found in any name which the parties may have 
given to the instrument, and not alone in any par¬ 
ticular provisions it contains, disconnected from 
all others, but in the ruling intention of the par¬ 
ties, gathered from all the language thev have 
used. It is the legal effect of the whole which is to 
be sought for. The form of the instrument is of 
little account”. 


The above was cited in the case of Stern v. Drew, 285 
Fed. 925, C. of A., D. C. 

In the state of Nebraska, the situs of the property 
involved, this question has been passed upon by the 
court many times and it has long been held without 
exception that, 

“Whether a deed absolute on its face is a sale 
or a mortgage depends upon the intention of the 
parties and such intention is to be gathered from 
their declarations and conduct as well as from the 
papers which they subscribed ’ \ 
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Sanders v. Ayres, 63 Neb. 27, 88 N. W. 526, 
Snoke v. B.eacli, 105 Neb. 127, 179 N. W., 389, 
Cox v. Young , 109 Neb. 472, 191 N. \V. 647, 

Bank of Hay Springs v. Hanks, et al, 11$ Neb. 
442, 240 N. W. 281, 

Shagool v. Young, 6 S’. C. J. 528, No. 30010, 
Filed May 7, 1937 (Not yet published in Ne¬ 
braska or Northwestern). 

j 

I 

Also, in the state of Ohio, the domicile of the trustee, 
the same rule has been applied. (See Marshall v.j Stew¬ 
art, et al, 17 Ohio 356) Furthermore, in the state of 
Nebraska, as in most jurisdictions, it has beeh held 
that a deed of conveyance of land though absolute and 
unconditional upon its face but intended and under¬ 
stood by the parties to be merely a security for tl}e pay¬ 
ment of a debt will be regarded and treated in equity as 
a mortgage, giving to the parties the relative rights 
and remedies of mortgagor and mortgagee and nothing 
more, and that such a deed can be enforced only as a 
mortgage. (See Huston v. Canfield, 57 Neb. 345, 77 N. 
W. 763, and Snoke v. Beach, 505 Neb. 127) That is to 
say of course that in the instant case, assuming! a de¬ 
fault occurred on the part of the petitioner corporation 
in the payment of the $55,000 annually as provided for 
in the lease, the Union Trust Company as trustee for 
the certificate holders in order to obtain possession of 
the property and assume all the rights of legal owner¬ 
ship would be required under the law of the sthte of 
Nebraska to file suit for a foreclosure of its mortgage 
and adopt the usual procedure necessary to qbtain 
title under foreclosure proceedings. Manifestly this 
is only just and equitable for it must be remembered 
that the amount advanced to the petitioner corpora¬ 
tion from the Union Trust Company, Trustee^ was 
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$930,000, whereas the purchase price of the property 
was $1,525,000, and if the petitioner corporation did 
not have the right to require a foreclosure sale of the 
premises under foreclosure and a right to the proceeds, 
if any, over and above the amount of the indebtedness, 
a gross injustice would result not only to the petitioner 
corporation but to the holders of the leasehold bonds 
as well. 

The Commissioner of Internal Revenue has predi¬ 
cated his ppsition in this case upon the theory that be¬ 
cause the petitioner did not have the legal title this 
fact in some way prevented it from getting the bene¬ 
fit of the deduction, but as was stated by the Court of 
Claims of t}ie United States in its decision of May 3, 
1937 in the case of B. Ogden Chisolm v. the United 
States , an equitable life tenant under a trust was en¬ 
titled under the provisions of the Revenue Act of 1926 
to equitably apportioned deductions for depreciation 
on improved real estate forming the corpus of the 
trust. The Court in reaching its conclusion considered 
and discussed the amendment appearing in the Rev¬ 
enue Act of 1928 adopted for the purpose of clarifying 
the meaning of the statute. The concurring opinion of 
Judge Green is particularly interesting and is clearly 
adaptable to the facts in the case at bar. The concur¬ 
ring opinion pointed out that “the trustees who held the 
legal title were not taxable upon this income because it 
was not theirs but that of the plaintiff fiduciary. If 
he cannot take a deduction for depreciation no one can. 
Surely such an inequitable result was not intended by 
Congress and I find nothing in the statute which even 
inferentiallv indicates such an intention.” The opin¬ 
ion goes on to state that “as is said in the foregoing 
opinion, so far as the right to deductions are con- 
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cerned there is no difference between depreciation and 
depletion. Both terms are used in the law in order to 
cover losses of either nature sustained by the taxpayer 
and I can see no reason for applying a different rule in 
cases where there is both a legal life tenant and an 
equitable life tenant. Obviously, the equities are the 
same in each case. ’ 9 

It is accordingly submitted that in construing the 
transaction wherein the legal title of the property in¬ 
volved passed from petitioner corporation to the IJnion 
Trust Company of Cleveland the Court should apply 
the principle invoked in the various cases cited above, 
should look beyond the terms of the instrument and 
to the real transaction, and in view of the fact$ sur¬ 
rounding the particular transaction in this case j there 
is no question but that the transfer of title was for the 
purpose of security and not a sale. This being true, 
the petitioner corporation is of course entitled |to an 
allowance for depreciation as prayed for. 

PART II. | 

It will be recalled that in its amended petition the 
petitioner asked in the alternative that if the Board 
should hold it was not entitled to depreciation deduc¬ 
tions on its investment in the building, then ib any 
event the amortization allowance as computed annu¬ 
ally by respondent in the amount of $5,950, represent¬ 
ing 1 per cent of the leasehold improvements which 
cost petitioner $595,000, should be increased to spread 
such sum over the stipulated remaining life of thirty- 
three and one-third years from June 1, 1925 instead of 
the ninotv-nine year period of the lease, said amortiza¬ 
tion allowance being allowable over the period o|f the 
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lease or the remaining life of the building whichever is 
shorter. (R., p. 15) 

Without in any way waiving its argument herein¬ 
before contained or its contentions that the deprecia¬ 
tion allowance to the petitioner should be that of 
owner, nevertheless this petitioner desires to point out 
that in any event the method of the respondent here¬ 
tofore employed in computing depreciation is incor¬ 
rect and should be modified. 

The total cost of the property to the petitioner 
against which the land trust certificates were issued 
was $1,525,000. The net proceeds received by peti¬ 
tioner from the sale of the land trust certificates was 
$930,000. Accordingly, the petitioner had an invest¬ 
ment remaining in the property amounting to $595,- 
000 more than the price received for the certificates. 
The respondent has recognized this investment as 
representing cost of leasehold improvements and has 
allowed an annual amortization deduction thereon of 
$5,950 at the rate of 1 per cent. Under the theory of 
respondent it is beyond dispute that the amount of 
$595,000 represented an equity in the leasehold which 
was obtained from the trustee, and while the respon¬ 
dent is willing to allow the amortization of this invest¬ 
ment over the life of the lease, it is respectfully sub¬ 
mitted that this equity represented the value of the 
building or the leasehold improvements which will 
become completely exhausted prior to the termination 
of the lease, j The parties have stipulated that the esti¬ 
mated remaining useful life of the building is thirty- 
three and one-third years from June 1, 1925. The re¬ 
moval of this building at the expiration of the thirty- 
three and one-third year period through the effect of 
depreciation and obsolescence will require the lessee 
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to erect a modern office building at its own expense 
and without compensation upon the termination of the 
lease. j 

It is therefore respectfully urged that the amortiza¬ 
tion allowance as computed annually by respondent in 
the amount of $5,950, representing 1 per cent of lease¬ 
hold improvements which cost $595,000, should be in¬ 
creased to spread such sum over the stipulated Remain¬ 
ing life of thirty-three and one-third years from June 
1, 1925 instead of the ninety-nine year period! of the 
lease, said amortization allowance being allowable 
over the period of the lease or the remaining! life of 
the building whichever is shorter. Compare Duffy v. 
Central R. Co. of New Jersey, 268 U. S. 55. 

CONCLUSION. 

i 

i 

It has been stipulated by the parties that a fair allo¬ 
cation of the cost price of the City National Bank 
Building shall be $750,000 to the building and improve¬ 
ments and $775,000 to the land and other asse'ts and 

i 

that the building had an expected life of thirty-three 
and one-third years from June 1, 1925. 

It is respectfully submitted that the contention of 
the petitioner herein should be sustained; that it 
should be allowed depreciation as the owner of the 
property and on the basis of the figures in the stipula¬ 
tion for the following reasons: 

First, The petitioner never intended to divest itself 
of the ownership of the property but executed h deed 
solely for the purpose of giving security for a loan 
and it never intended or expected to relinquish its 
ownership; 

Second, The transaction whereby a deed to the 
property was given was essentially one of borrowing 


| 

i 

j 
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and not a sale. It was so intended and understood by 
all the parties connected therewith, and a Court should 
look through the form and to the substance of the 
transaction in determining the nature thereof; 

Third, The petitioner is in possession of the build¬ 
ing and is using same in its business and must bear all 
the economic burdens of an absolute owner and con¬ 
versely should be entitled to the economic benefits; 

Fourth, The statute providing for an allowance for 
depreciation does not restrict the allowance to the rec¬ 
ord titleholder of the premises but permits and con¬ 
templates the allowance for depreciation and obsoles¬ 
cence to be available to the real owner regardless of 
title. 

Respectfully submitted, 

F. S. Gaines, 

Counsel for Petitioner , 

c/o Gaines, McLaughlin & Gaines, 
1404-1412 City National Bank Bldg., 
Omaha, Nebraska. 
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In the United States Court of Appeals 
for the District of Columbia 

i 

January Term, 1937 j 


No. 6914 

i 

i 

City National Bank Building Company, 

PETITIONER | 

V. j 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 


OX PBTITIOX FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW j 

The only previous opinion in this case is that of 
the Board of Tax Appeals (R. 38-48) whi(jh is 
reported in 34 B. T. A. 93. 

i 

JURISDICTION 

i 

This appeal involves income taxes for the years 
1929, 1930, and 1931, in the amounts of $26<3.39, 
$1,267.83, and $3,517.41, respectively, and is taken 
from decisions of the Board of Tax Appeals en¬ 
tered March 13, 1936 (R. 48, 49). The case is 

U) | 

i 

I 
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brought to this Court by petition for review filed 
June 13, 1936 (R. 50-56), pursuant to the pro¬ 
visions of Sections 1001-1003 of the Revenue Act 
of 1926, c. 27, 44 Stat. 9, as amended by Section 
1101 of the Revenue Act of 1932, c. 209,47 Stat. 169. 

QUESTIONS PRESENTED 

1. Whether the taxpayer is entitled to annual al¬ 
lowances for depreciation of a building on which 
it holds a 99 year lease renewable forever. 

2. In the alternative, whether the cost of the 
leasehold should be amortized over the 99 year 
period of the lease or over the remaining life of 
the building. 

STATUTE INVOLVED 

Revenue Act of 1928, c. 852, 45 Stat. 791: 

Sec. 23. Deductions Prom Gross Income. 

In computing net income there shall be 

allowed as deductions: 

***** 

(k) Depreciation .—A reasonable allow¬ 
ance for the exhaustion, wear and tear of 
property used in the trade or business, in¬ 
cluding a reasonable allowance for obsoles¬ 
cence. In the case of property held by one 
person for life with remainder to another 
person, the deduction shall be computed as 
if the life tenant were the absolute owner of 
the property and shall be allowed to the life 
tenant. In the case of property held in trust 
the allowable deduction shall be apportioned 
between the income beneficiaries and the 
trustee in accordance with the pertinent pro- 
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visions of the instrument creating the! trust, 
or, in the absence of such provisions, on the 
basis of the trust income allocable to each. 

i 

***** 

i 

i 

STATEMENT 

! 

The facts as found by the Board of Tax Appeals 
may be summarized as follows (R. 39-42) : 

i 

In 1925, Rufus E. Lee made some inquiry on be- 

j 

half of himself and Otis & Company, investment 
bankers of Cleveland, Ohio, in regard to investment 
possibilities of a building in Omaha, Nebraska. 
He learned that the City National Bank Building 
which was owned by the City National Bank Build¬ 
ing Company, a Nebraska corporation, could be 
acquired for $1,500,000. The property was en¬ 
cumbered by a mortgage in the amount of $560,000. 
Being satisfied with the price, Lee obtained an 
option to purchase the stock of the Nebraska cor¬ 
poration for $940,000 (R. 39). 

He and Otis & Company then organized the 
tioner under the laws of Delaware. Its authorized 
capital stock of 2,000 shares each of the par value 
of one dollar was subscribed for by Lee and Otis & 
Company. They had previously decided to finance 
the transaction by the sale of land trust certificates 
and bonds, and had agreed upon all the details. 
Land trust certificates were chosen because of the 

i 

popularity of such form of investment in Ohio, 
where Otis & Company were located, and because 
they were not limited as to time of redemption (R. 
39-40). | 
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Lee assigned his option to the petitioner. The 
petitioner purchased the stock, liquidated the 
Nebraska corporation, and thus acquired fee title 
to the property. The petitioner paid off the mort¬ 
gage of $560,000, and also paid a commission of 
$25,000 to Lee (R. 40). 

It next conveyed the property in fee to the Union 
Trust Company of Cleveland, Ohio, by a warranty 
deed (R. 40). 

Thereupon, it leased the property from the 
Union Trust Company for a term of 99 years, re¬ 
newable forever, at an annual rental, with an ex¬ 
clusive option to purchase at any rental date for 
$1,050,000. The lease was dated June 1, 1925 
(R. 40). 

The Union Trust Company executed a declara¬ 
tion of trust and issued 1,000 shares of equitable 
ownership in the fee simple title to the property. 
Otis & Company sold such certificates to the public 
and the petitioner received $930,000 from that 
source (R. 40). 

Otis & Company also purchased and sold to the 
public an issue of $600,000 par value 6 1 /o percent 
first mortgage leasehold sinking fund gold bonds 
of the petitioner, secured by a first mortgage on 
the leasehold estate held by the petitioner. The 
bonds were dated June 1, 1925, and were due June 
1,1940. There was a provision for a sinking fund 
of $58,000 per year to be used to pay interest and 
retire bonds before maturity. Otis & Company 
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paid $540,000 to the petitioner for the bonds (R. 
40). ! 

i 

The deed from the petitioner to the trustee, the 
lease, the declaration of trust, and the first mort¬ 
gage trust deed were all recorded at the same time 
on June 1,1925 (R. 40). j 

The lease stated that the Trust Company was 
trustee for those who might be or become the own¬ 
ers of land trust certificates. It provided fdr “a 
yearly rental of Fifty-five Thousand Dollars ($55,- 
000) for each of the years of said term and any re¬ 
newal thereof’’ and for payment by the lessee of 
an annual commission to the trustee. The lessee 
was to pay all taxes, assessments, repairs, and in¬ 
surance. In case of loss by casualty, the lessee was 
to pay for the restoration or replacement of the 
buildings after applying the proceeds of insurance. 
The lessee, while not in default and upon giving 
proper security, could remove and replace! the 
building by paying all costs of the new building. 
There was a provision for approval of the ^lans 
by the trustee. All buildings and improvements 
were to become a part of the realty. Where the 
lessor was not at fault, the lessee was to pay all 

i 

costs of litigation. In case of default the lessor 
had the right to declare the term of the lease ended, 

i 

to reenter the premises, buildings, and improve¬ 
ments, and “again to repossess and enjoy as in the 
lessor’s first and former estate, free of any right 
or claim on the part of the lessee’', and the lessee 


I 

i 
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was to “surrender said premises together with the 
buildings, improvements, and fixtures then 
thereon/ ? The lessor was to have a first lien on 
the leasehold estate and all rights thereunder for 
amounts due under the lease. The lessee was 
given the right to mortgage its estate when not in 
default (R. 40-41). 

The agreement and declaration of trust between 
the trustee and the holders of land trust certificates 
of equitable ownership in the real estate declares 
that the trustee holds the title to the premises for 
the benefit of the holders of certificates of equitable 
ownership issued under the agreement. It briefly 
describes the lease and the payments to be made by 
the lessee. Article II states that “The equitable 
ownership and beneficial interest in the Trust Es¬ 
tate is divided into One Thousand indivisible equal 
shares'’ represented by certificates known as 
“Land Trust Certificates." The trustee is to pay 
quarterly to the certificate holders their pro rata 
share of the net proceeds of the rental. The agree¬ 
ment also provides that no beneficiary shall have 
as such any legal title to the trust property but 
his interest shall be equitable only and shall not 
entitle him to partition during the continuance of 
the trust. The trustee is not to be personally liable. 
The trustee is to have the exclusive right to manage 
and control the trust estate (R. 41). 

The compensation of the trustee for the first 
year and for each year thereafter is fixed but if 



l 

it is required to perform extraordinary services, it 
is to be paid extra therefor by the lessee (R; 41). 

The first mortgage trust deed from the petitioner 
to the trustee for the bondholders secured by the 
leasehold describes the security for the mortgage 
as “all the right, title, and interest which the Com¬ 
pany (the petitioner) has or may hereafter ac¬ 
quire” in the property whether by virtue of the 
lease or otherwise (R. 42). j 

The Commissioner, in determining the deftcien- 

i 

cies, did not allow the petitioner any deduction for 
depreciation of the building. However, he did al¬ 
low as a deduction for each of the years the sum of 
$5,950, representing amortization of the cost of the 
leasehold. The petitioner claimed and was al¬ 
lowed for each year a deduction of $55,000 for rent 
(R- 42). * | 

i 

The following stipulation was entered into be¬ 
fore the Board: 

i 

If it should be judicially, finally determined in 
these proceedings that the petitioner’s title or in¬ 
terest in the subject property is not that of a les¬ 
see as alleged in the deficiency notice and/or that 
the written agreements in evidence created a rela¬ 
tionship in petitioner of mortgagor as allege^ in 
the petitions and that by reason thereof petitioner 
has a depreciable interest as owner in the prem¬ 
ises, then and in that event only, a fair allocation 
of the cost price of $1,525,000 is $750,000 to the 

i 

building and improvements and $775,000 to lhnd 

1G1C4—37 2 I 
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and other assets; that this is without prejudice to 
the effect to be given agreements and acts, a part 
of or contemporaneous with or subsequent to the 
acquisition of the property under the option to 
purchase from the stockholders of the former City 
National Bank Building Company. The building 
had an expected life of 33% years from June 1, 
1925 (R. 42). 

The Board of Tax Appeals held that a sale had 
occurred and that petitioner was therefore not en¬ 
titled to allowances for depreciation of the building 
(R. 42-47). 

SUMMARY OF ARGUMENT 

1. The transaction in question was not a loan 
because taxpayer was never at any time obligated 
to repay the amount received in 1925. Nor was 
the transaction a mortgage because the property 
was not security for a debt. There was no debt. 
The land trust certificates were not in any sense 
mortgages, bonds, notes, or other evidences of in¬ 
debtedness. They bore no face amount and no 
maturity date. They were evidences of an inter- 
est in the equitable ownership of land—muniments 
of title. The transaction was, therefore, an ab¬ 
solute sale by taxpayer of an equitable interest in 
its property. The taxpayer had carved a limited 
equitable estate out of its propery and had sold 
participating interests in this equitable estate. As 
a result of the sale it has received a sum of money 
which it is under no obligation to repay. The mere 
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fact that the taxpayer reserved the right to re¬ 
purchase the property at any time did not operate 
to convert the sale absolute in terms into a jnort- 
gage. ! 

Since the transaction is deemed to be a sale it fol¬ 
lows that petitioner had no depreciable interest in 
the property. Accordingly it is not entitled to the 
claimed deduction for depreciation. 

2. Petitioner's alternative claim for an addi¬ 
tional allowance for amortization of the leasehold 
must be denied for failure to show how much of 
the total cost of the leasehold is allocable tq the 
improvements. 

ARGUMENT 

I 

The transaction in question was not a mortgage bqt an 
absolute sale and therefore taxpayer is not entitled to 
the claimed deduction for depreciation 

In 1925 the petitioner was the owner of a 16- 
story office building, situated in Omaha, Nebraska, 
which was subject to a mortgage of $560,000. j On 
April 1st of that year it conveyed such property in 
fee to the Union Trust Company of Cleveland, 
Ohio. The equitable ownership and beneficial in¬ 
terest in the property was then divided into 1,000 
indivisable equal shares represented by certificates 
known as 4 ‘Land Trust Certificates.” Simultane¬ 
ously therewith the Union Trust Company exe¬ 
cuted a declaration of trust stating that it held the 
property for the benefit of those who might be or 
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become the owners of the land trust certificates. 
The certificates so issued were evidences of frac¬ 
tional interest in the equitable ownership and 
beneficial interest in the property held by the trus¬ 
tee. Thev were not in anv stated amount nor did 
* • 

thev bear anv maturity date. The certificates were 
* + » 

issued to the petitioner who, through a prearranged 
agreement with certain bankers, sold them to the 
public for the net sum of $930,000. On the same 
day, the trustee, by written indenture, leased the 
property back to the petitioner for a term of 99 
years, renewable forever, reserving an annual 
rental of $55,000. The petitioner then, on the same 
day, executed a deed of trust of all its right, title, 
and interest in the leasehold to secure an issue of 
$600,000 of first mortgage bonds which it sold 
through brokers to the public for net proceeds to 
it of $540,000. 

This series of transactions placed the legal title 
to the property in the trustee and the equitable 
ownership in the holders of the land trust certifi¬ 
cate. It also placed the petitioner in possession of 
the property under a 99 year lease from the 
trustee. 

Under this state of facts, petitioner contends 
that it is entitled to an annual allowance for de¬ 
preciation of the building. The basis of its claim 
is that the transaction constituted a loan or a mort¬ 
gage, while the Commissioner contends that the 
series of transactions constituted a sale and there- 
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fore petitioner had no depreciable interest in the 
property. j 

In the first place, it will be noted that ljio debt 
arose by virtue of the transaction. The taxpayer 
did not become indebted to anyone. It received 

*> i 

$940,000 as a result of the sale of the certificates, 

I ' 

but it was not obligated at any time to repay any 
part of that sum. While it had the right or option 
to repurchase the property on any rent-paying date 
for an amount slightly in excess of a million dollars, 
and could in this way retake the property, it was 
never at anv time obligated to do so. It could, if 
it chose, remain forever as lessee of the property 1 
and forever retain the $940,000 received from the 
sale of the certificates. The certificates in j ques¬ 
tion, unlike bonds or notes, were not evidences of 
indebtedness; they bore no maturity date; they 
were not in any stated amount. On the contrary, 
they were but evidences of equitable interests in 
the property in question. Each certificate stated 
on its face that the holder is the owner of aifrac- 

I 

tion “of the equitable ownership and beneficial in- 

j 

terest in certain real estate’’ (11.195). Under such 
circumstances, it seems clear that the $940,000 re¬ 
ceived by the taxpayer in 1925 was not a mere loan, 
and the transaction was not a mere mortgage. 

A loan is temporary, a temporary letting for a 
temporary use. It is an essential and characteristic 

feature of a loan that it be returnable. The lbor- 
_ 

1 The lease was for 09 years, renewable forever (It. 40). 
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rower expressly or impliedly promises to return 
the thing or money borrowed. The word “loan” 
implies an obligation to repay. If the obligation to 
return is based upon a contingency or on a certain 
condition which may or may not happen or occur, 
the transaction is not a loan. Embola v. Tuppcla, 
127 Wash. 285, 220 Pac. 789, 790; Gilbert v. Shaw, 
17 N. Y. Sup}). 621, 624. “A loan imports an obli¬ 
gation to pay back.” Omaha Nat. Bank v. Mutual 
Ben. Life Ins. Co., 81 Fed. 935, 939 (C. C. N. J.). 
As stated in In re Grand Union Co., 219 Fed. 353, 
356 (C. C. A. 2d) : 

In order to constitute a loan, there must 
be a contract whereby, in substance, one 
party transfers to the other a sum of money 
which that other agrees to repay absolutely, 
together with such additional sums as may 
be agreed upon for its use. [Italics sup¬ 
plied.] 

Since the taxpayer here was never under any obli¬ 
gation to repay the $940,000 received for the cer¬ 
tificates, it is clear that such sum did not represent 
a loan. 

Nor was the transaction in any sense a mortgage. 
A mortgage is defined in 4 Kent Comm. 153 as “the 
conveyance of an estate, by way of pledge for the 
security of debt, and to become void on payment of 
it.” A debt, either preexisting or created at the 
time, is an essential requisite to a mortgage. Ari¬ 
zona Copper Estate v. Watts, 237 Fed. 585 (C. C. A. 
9th) ; Stollenwerck v. Marks c£* Gayle, 188 Ala. 587, 



13 


65 So. 1024; Conway v. Alexander, 11 Cranch 218. 
As stated in Jones on Mortgages, Vol. 1 (Eighth 
Ed.), Sec. 88, “To constitute a mortgage,! there 
must necessarily be a debt which is the subject of 
the security/’ Since there was no debt in the in¬ 
stant case, we submit there was no mortgage. 

i 

It is true that the taxpayer had the right!to re- 
purchase the land certificates on any rental date at 
a price in excess of a million dollars, and in this 
way repurchase the property, but taxpayer was 
under no obligation to repurchase. A covenant or 
agreement to reconvey is not necessarily either in 
law or in equity a defeasance. It is one fact Which 
may, in connection with other facts, go to show 
that the parties really intended the deed to operate 
as a mortgage; but standing alone it does no^ pro¬ 
duce that result. Something more is necessary, 
and an indispensable thing is a debt by the grgntor 

i 

to the grantee for which the conveyance is security. 
Jones on Mortgages, supra, Sections 311, 316|, and 
cases therein cited; Wallace v. Johnstone, 129 U. S. 
58, 64; Horhach v. Hill, 112 U. S. 114, 148i As 
stated in Jones on Mortgages, supra, Sec. 316; 

The existence of the debt is the 
test * * *. A debt, either preexisting 

or created at the time, or contracted io be 
created, is an esesntial requisite of a mort¬ 
gage. A mortgage is, in equity, a hypothe¬ 
cation or pledge of property for the security 
of a debt. There must be a debt, or there can 
be no security for its payment. Hence it is 
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said, if there is no debt, there can be no 
mortgage. Debt, in this connection, means 
a duty or obligation to pay, for the enforce¬ 
ment of which an action will lie. * * * 

Where there is no debt and no loan, it is 
impossible to say that an agreement to resell 
will change an absolute deed into a mort¬ 
gage. 

Since there was no debt or loan in this case, we 
submit the taxpayer’s right to repurchase the 
property did not change the absolute deed into a 
mortgage. 

The courts have repeatedly held that transac¬ 
tions of the kind here involved are sales and not 
mortgages. Slutz and Larue v. Desenberg, 28 
Ohio St. 3J1; American National Bank v. Groft, 
56 S. D. Rep. 460. 229 X. W. 376; Lomond Co. v. 
McXabb , 109 W. Ya. 142, 153 S. E. 905; Crowell v. 
Craig, 79 Fed. 685 (C. C. N. D. Calif.) ; Gibson v. 
Kraag, 17 Ohio Decisions (X. P.) 218. 

Gibson v. Kraag, supra, involved a transaction 
wherebv land was deeded to one in return for the 
payment of a sum of money and the grantee at once 
leased the property back to the grantor for a rent 
equal to the legal rate of interest on the money 
paid, with the privilege of repurchase at the same 
price after ten years. The court held that the 
transaction was a conditional sale and not a mort¬ 
gage loan, and in a well-reasoned opinion said (p. 
219): 

The deed to White and the lease back 
make on their face a conditional sale and not 
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a mortgage, because under the arrangement 
White did not have the remedy to which a 
mortgagee is entitled. That is, ifj the 
vendor chose to continue as a lessee fortever, 
White could never enforce the repayment 
of the money, and if he defaulted White 
could not hold him for any deficiency after 
taking the property. 

So it is in this case. If the taxpayer here ehose 
to continue as lessee forever, the holders of the cer¬ 
tificates could never enforce the repayment of the 
money paid to the taxpayer in 1925. The taxpayer 
did not borrow money. There was no loan but a 
sale of the taxpayer's interest in the property. 

A transaction identical with the one here pre¬ 
sented was passed on by the Supreme Court of 
Rhode Island in Narra. Mut. Fire Ins. Co. v. Burn¬ 
ham, 51 R. I. 371, 154 Atl. 909. There, a Rhode 
Island corporation was the owner of certain land 
trust certificates issued on certain properties in 
Cleveland, Ohio, under circumstances identical 
with those presented in the instant case. The ques¬ 
tion was whether such certificates were taxable as 
securities under the laws of Rhode Island. The 

i 

court said, in part (p. 375) : 

The contention of the respondents that these 
land trust certificates are taxable as a secu¬ 
rity under the provisions of Sections 10 and 
11, Chapter 59, G. L., 1923, is untenable. 
The word “security” in its legal sense is 
commonly understood to mean something 
given or deposited as security for the fulfill- 
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ment of an obligation. These certificates do 
not relate to any obligation or promise. The 
holders have no remedy beyond recourse to 
the trust property in case they fail to re¬ 
ceive the expected return on their invest¬ 
ment. In our opinion the land trust cer¬ 
tificate owned by the petitioner is not a se¬ 
curity within the meaning of the statute but 
is a muniment of title to an equitable inter¬ 
est in real estate in Ohio. Such appears to 
be the status of these certificates in that 
State. No Ohio decision bearing upon this 
question has been called to our attention, due 
doubtless to the fact that no attempt has 
been made to tax them there as personal 
property under the advice of the attorney 
general that land trust certificates similar to 
those in the case before us represent an 
equitable interest in real estate and are not 
taxable as personal property. Opinion No. 
3640 of the Attorney General of the State of 
Ohio. 

And on page 376: 

Our conclusion is that the Land Trust Cer¬ 
tificate owned by the petitioner represents 
an equitable interest in the real estate in 
Ohio and is, therefore, not subject to taxa¬ 
tion under Sections 10 and 11, Chapter 59, 
G. L., 1923. 

A similar question was presented to the Supreme 
Court of Appeals of West Virginia in National De¬ 
partment Stores v. Board of Equalization, 111 W. 
Va. 203, 161 S. E. 1. The court held that the 



transaction there, identical with the one presented 
in this case, constituted a sale and not a mortgage. 

Likewise, the Attorney General of the State of 
Ohio, where the land trust form of investment 
originated, has held that certificates such as| are 
under consideration here are not in any sense mort¬ 
gages, bonds or notes, but are evidences of actual 
ownership in the property. Op. A. G. 3640 (1926), 
p. 376. 

Some of the same 2 land trust certificates as are 
under consideration here were involved in Senior 
v. Braden, 295 U. S. 422. The decision turned 
upon the question of whether the interest of a 
holder of a land trust certificate was an interest in 

i 

real property and the Court concluded that it was 
and therefore could not be taxed under the intan- 

T 

gible property tax law of Ohio. While the ques¬ 
tion before the Court was very different than 1;hat 
presented here, nevertheless the decision points the 
way to a proper disposition of the present case. 
The Court was obviously of the opinion that |the 
transaction constituted a sale and not a loan or a 
mortgage; for if it had been construed as a loan or 
a mortgage the certificates, clearly, would have 
been taxable. In short, the Court held that a pur- 

i 

chaser of a certificate was not loaning money but 
was purchasing an undivided interest in the land 
itself. | 

Commissioner v. H. F. Neighbors R. Co 81 F. 
(2d) 173 (C. C. A. 6th), involved a question soipe- 

! 

2 See footnote 1 at bottom of page 428 in 295 U. S. 
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what similar to that presented here, and the court 
held that the several transactions there involved 
constituted a loan rather than a sale. The court 
refused to accept our analysis of holding in Senior 
v. Braden, supra, but it is evidence from a reading 
of the opinion that the court was influenced by 
facts and circumstances which are not present here. 
See last paragraph of the opinion, p. 176. 

Thus we find that in Senior v. Braden, supra; 
Narra. Mut. Fire Ins. Co. v. Burnham, supra, and 
National Department Stores v. Board of Equali¬ 
zation, supra, the transaction was held to be a sale, 
while in Commissioner v. II. F. Neighbors R. Co., 
supra, it was held to be in the nature of a mort¬ 
gage. However, we believe that the Sixth Circuit 
has erroneouslv failed to follow the rule as laid 
down by the Supreme Court and therefore its deci¬ 
sion should not receive serious consideration bv this 
Court. 

The petitioner relies upon a line of cases which 
hold that a deed, absolute on its face, may be shown 
to be a mortgage, if such was the intent of the 
parties. The cases relied upon are, in the main, 
equity cases and the rule grew out of the desire of 
the equity courts to prevent fraud. But this is not 
an equity proceeding; nor do we have a question 
of fraud. The question is not whether the parties 
intended to effect a sale or a mortgage. The 
parties intended to do exactly what they did. The 
transaction, on its face, represented the real intent 
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of the parties, and effect should be given to! that 
intent. 

Our argument that the transaction constituted a 
sale of petitioner’s property is strengthened by the 
fact that on its books the petitioner recorded it as 
a sale and charged off from year to year an allow¬ 
ance for the exhaustion of the leasehold (R. 203- 
204). And such entries remained on the books 
until 1933 when they were reversed (R. 205-207), 
and then, for the first time, the petitioner contended 
that the transaction was, in effect, a mortgage! It 
is noteworthy that petitioner deducted in its in¬ 
come tax returns the amount payable under! the 
lease ($55,000 annually), as rent rather thap in¬ 
terest (R. 42). i 

If the transaction be deemed a sale of the prop¬ 
erty, it scarcely seems necessary to argue that! pe¬ 
titioner had no depreciable interest, economic or 
otherwise, in the property. Petitioner did not hold 
the legal title; that was in the Union Trust Cjom- 
pany as trustee. It did not hold the equitable t^tle; 
that was in the beneficiaries of the trust—the hold¬ 
ers of the land trust certificates. It likewise had 
no investment in the property; the equivalent of 
its original investment on the purchase of the prop¬ 
erty had been returned to it in the proceeds of 
the sale of the land trust certificates and in jthe 
lease which formed the consideration for the d^ed. 
Accordingly, the case is governed by Weiss v. 
Wiener, 279 U. S. 333, and not by Cogar v. Com¬ 
missioner, 44 F. (2d) 554 (C. C. A. 6th), as peti- 


i 

i 

i 

I 
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tioner suggests. As was said by the Board in At¬ 
lantic Coast Line Railroad Co . v. Commissioner, 
31 B. T. A. 730, 735: 

The depreciation of the leased property does 
not exhaust any capital investment which 
this lessee has made. 

Likewise no part of petitioner’s capital was being 
exhausted by the depreciation on a building which 
was owned by someone else and in which it had no 
eapital investment. 

We submit upon the authority of Senior v. 
Braden, supra, that the Board properly treated the 
transaction as a sale and not a mortgage and there¬ 
fore petitioner has only a leasehold interest in the 
building. Accordingly, it is not entitled to depre¬ 
ciation. Weiss v. Wiener, supra . 

II 

Petitioner is not entitled to an increased allowance for 
amortization of the leasehold 

Petitioner claimed in its income tax return a de¬ 
duction of $5,950 as amortization of the leasehold, 
which deduction was allowed by the Commissioner. 
It now contends, in the alternative, that it should 
be allowed to amortize its leasehold, based upon a 
33% year life. It was stipulated before the Board 
that if it be finally determined that the transaction 
created a relationship in petitioner of mortgagor, 
and by reason thereof petitioner has a depreciable 
interest as owner in the premises, then and in that 
event only, a fair allocation of the cost price of 
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$1,525,000 is $750,000 to the building and improve¬ 
ments, and $775,000 to the land; but it will be ob¬ 
served that the words of limitation in the stipula¬ 
tion prohibit the stipulation to be used fort any 
other purpose, and therefore the figures map not 

be availed of for the purpose of proving the facts 

| 

necessary for the alternative issue. The leasehold 
interest covered both the land and building. The 
building had a life of only 33% years, while the 
lease was for a 99 year term, with the privilege of 
renewal forever. Therefore, the greater valpe of 
the leasehold attached to the lease apart from the 
building. The total cost is not allocable toi the 
building and may not be recovered over its I life. 
For failure to show how much of the total co^t of 
$595,000 is allocable to the building, petitioner’s 
claim for an additional allowance for amortization 
of the leasehold must be denied 

CONCLUSION 

It follows that the decision of the Board of Tax 

| 

Appeals is right, is in accordance with law, and 
should be affirmed. 

Respectfully submitted. 

James W. Morris, ! 
Assistant Attorney Generdl. 
Sewall Key, j 
Ellis N. Slack, 

Special Assistants to the Attorney General. 
September 1937. 
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